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HABEAS CORPUS 


TUESDAY, JUNE 7, 1955 


Houser or REPRESENTATIVES, 
SUBCOMMITTEE No. 3 OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met at 10 a. m. in the committee room, 346 House 
Office Building, to hear witnesses on H. R. 5649. 

Present: Representatives Edwin E. Willis (chairman), Woodrow 
W. Jones, James M. Quigley, Shepard J. Crumpacker, Jr., and Lau- 
rence Curtis. 

Also present: Cyril F. Brickfield, committee counsel. 

(H. R. 5649 is as follows :) 


{H. R. 5649, 84th Cong., 1st sess.] 


A BILL To amend section 2254 of title 28 of the United States Code in reference to appli- 
cations for writs of habeas corpus by persons in custody pursuant to the judgment of a 
State court 
Be it enacted by the Senate and House of Representatives of the United 

States of America in Congress assembled, That section 2254 of title 28, United 

States Code, is amended by placing “(a)” before the present language of the 

section and adding thereto subsection “(b)” as follows: 

“(b) A Justice of the Supreme Court, a circuit judge or a district court 
or judge shall entertain an application for a writ of habeas corpus in behalf 
of a person in custody pursuant to a judgment of a State court, only on a 
ground which presents a substantial Federal constitutional question (1) which 
was not theretofore raised and determined, (2) which there was no fair and 
adequate opportunity theretofore to raise and have determined, and (3) which 
cannot thereafter be raised and determined in a proceeding in the State court, 
by an order or judgment subject to review by the Supreme Court of the United 
States on writ of certiorari. 

“An order denying an application for a writ of habeas corpus by a person in 
custody pursuant to a judgment of a State court shall be reviewable only on 
a writ of certiorari by the Supreme Court of the United States. The petition 
for the writ of certiorari shall be filed within thirty days after the entry of such 
order.” 


Mr. Wuuts. The subcommittee will come to order. 

Today we take up the bill H. R. 5649, introduced by our distin- 
guished chairman, Mr. Celler, of New York, as the result of an exec- 
utive communication from the Administrative Office of the United 
States Courts. I think at this point I should like to put in the record 
that communication, which is dated April 11, 1955. 

(The communication referred to is as follows :) 

ADMINISTRATIVE OFFICE OF THE UNITED STATES Courts, 
Washington 18, D. C., April 11, 1955. 
Hon. Sam RAyYsBurn, 


Speaker of the House of Representatives, 
Washington, D.C. 


My Dear Mr. Speaker: At the instruction of the Judicial Conference of the 
United States I enclose herewith a draft of a bill to amend United States Code, 
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title 28, section 2254, relating to applications for writs of habeas corpus by 
persons in custody pursuant to the judgment of a State court. This legislation 
has the approval of the Judicial Conference of the United States which con- 
sidered it at its meeting on March 24, 1955, and directed that it be transmitted 
to the Congress with a request that it be enacted at the earliest possible time. 

As you will see, the bill provides that an application for writ of habeas corpus 
on behalf of a person imprisoned under the judgment of a State court may be 
entertained by a Federal judge or justice only if it presents a substantial, Fed- 
eral constitutional question and then only if it has met three conditions pre- 
scribed by the subsection— 

(1) That the question must be one which was not theretofore raised and 
determined; (2) if it has not been theretofore raised and determined, that the 
prisoner has not had a fair and adequate opportunity to raise and have it 
determined; and (3) if the question has not been raised and determined and 
the prisoner has not had a fair and adequate opportunity to have it determined, 
that it is a question that cannot thereafter be raised or determined in a State 
court by an order or judgment subject to review by the Supreme Court of the 
United States on writ of certiorari. 

The final paragraph of the proposed amendment requires that when a writ 
of habeas corpus to review a State court criminal judgment is denied by a 
district court, it may be reviewed only on a writ of certiorari by the Supreme 
Court of the United States on petition filed within 30 days of the entry of the 
order of denial. 

The purpose of this legislation is to eliminate the delays and interference 
with the State criminal law and the consequent resentment on the part of judges 
of the several States which have arisen through the review by habeas corpus 
in the lower Federal courts of the judgments of State courts. This problem 
was called to the attention of the Judicial Conference by the Attorney General 
of the United States at the instance of the Conference of Chief Justices of the 
States and the National Association of Attorneys General. The legislation 
was developed by a committee of the Judicial Conference under the chairman- 
ship of Chief Judge John J. Parker of the fourth judicial circuit with Chief 
Judge Orie L. Phillips, Circuit Judge Albert Lee Stephens, and District Judges 
Frank A. Hooper, Edgar S. Vaught, and Charles E. Wyzanski, Jr., as members. 

In developing the legislation the committee had the assistance of a com- 
mittee of the Conference of State Chief Justices and of representatives from 
the National Association of Attorneys General, both of which have approved 
the proposed legislation and urge its prompt enactment. 

For the information of Congress in considering the proposal I am attaching 
hereto the following reports of Judge Parker’s committee which explain in 
detail the reasons for its urgency: Report to the Judicial Conference dated 
July 16, 1954, supplemental report, dated September 16, 1954—both considered 
by the Conference at its September 1954 session—and the final report of the 
committee, submitted to the Judicial Conference at its March 1955 meeting 
where it received the approval of the Conference. 

The Administrative Office and members of the judiciary will be glad to assist 
any committees of Congress in considering the proposal. We hope that it may 
have the consideration of the Congress at an early date. 

Respectfully yours, 
Henry P. CHANDLER, Director. 


Mr. Wits. The bill H. R. 5649 is a measure to amend section 
2254 of title 28 of the United States Code in reference to applications 
for writs of habeas corpus by persons in custody pursuant to the 
judgment of a State court. 

First on the agenda of witnesses is the Honorable John J. Parker, 
chief judge of the United States Court of Appeals, Fourth Judicial 
Circuit, Charlotte, N.C. 

Judge Parker, we are glad to renew acquaintance with you and are 
happy to have you with us and look forward to your statement. 

Mr. Jones. Mr. Chairman, I would like to say to the committee 
that I am personally delighted to see Judge Parker in Washington 
again and before our committee. He is not only an outstanding judge 





| 





7p aceon is 


SS nella blade ARCA Ee tt 


HABEAS CORPUS 3 


from the State of North Carolina but. an outstanding judge of the 
country. 

Judge Parker. Thank you. 

Mr. Wiis. We are always happy to meet North Carolina’s dis- 
tinguished sons, not the least of whom is our distinguished colleague, 
Mr. Woodrow Jones. 


STATEMENT OF HON. JOHN J. PARKER, CHIEF JUDGE, UNITED 
STATES COURT OF APPEALS, FOURTH JUDICIAL CIRCUIT, 
CHARLOTTE, N. C. 


Judge Parker. Mr. Chairman and gentlemen, my name is John J. 
Parker. I am a United States circuit judge for the fourth judicial 
circuit. 

I have written out a statement in accordance with the rules which 
[ will read. Ordinarily I talk, but with your permission I will read 
this because I have written it with some care and it represents my con- 
sidered views. 

H. R. 5649 might well be entitled “A bill to restrain the abuse of 
habeas corpus in the lower Federal courts by prisoners who have been 
convicted in State courts and who seek to have the action of the State 
courts reviewed and reversed by the lower Federal courts.” The writ 
of habeas corpus is one of the most important safeguards of indi- 
vidual liberty; but it was never designed as a writ of review in the 
Federal courts or anywhere else. Until recent years a judgment of 
a court having jurisdiction of the parties and the subject matter was 
binding everywhere until reversed on writ of error or appeal. A 
person imprisoned under the judgment of a court could be released 
on habeas corpus only on a showing that the court was without juris- 
diction to render it. Recent decisions of the Supreme Court hold 
in effect that even though a court may have had jurisdiction at the 
inception of a case, it may lose the jurisdiction as the result of viola- 
tion of constitutional rights in the course of the proceedings, and that 
a person imprisoned under its judgment may have relief under the 
writ of habeas corpus and may establish the violation of constitu- 
tional rights by evidence outside the record made in the case. 

These decisions of the Supreme Court led almost at once to flagrant 
abuse of the writ of habeas corpus by persons imprisoned on convic- 
tion of crime. The matter was the subject of investigation by the 
Judicial Conference of the United States and, upon its recommenda- 
tion, provisions were inserted in the Judicial Code of 1948. Section 
2255 of that code was directed at the abuse by prisoners convicted in 
Federal courts, section 2254 at the abuse arising from applications 
by prisoners convicted in State courts who seek to have their con- 
victions reviewed in the lower Federal courts. Section 2255 has pre- 
vented the review of a proceeding in a Federal court by another Fed- 
eral court of coordinate jurisdiction, which was the principal abuse 
there under consideration. Section 2254, however, has not succeeded 
in preventing the abuse with respect to prisoners serving sentences 
under State courts, because of the holding by the Supreme Court that 
such a prisoner, after exhausting State court remedies, could then 
by filing a petition before a Federal district court or judge have such 
court or judge review the State court proceedings, even where judg- 
ment had been affirmed by the supreme court of the State and certiorari 
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had been denied by the Supreme Court of the United States. See 
Brown v. Allen (344 U.S. 448). 

May I pause there for just a moment. It is hard for a lawyer to 
really think that this is the law in the country now, but it is. man 
convicted in the courts of North Carolina or New York can appeal 
to the highest court of the State and have his conviction affirmed 
by the highest court of the State, apply to the Supreme Court of the 
United States for certiorari and have it denied, then, having exhausted 
his remedies in the State courts, he can go into the United States 
district court of the district where he resides or where he is impris- 
oned and petition for a writ of habeas corpus, and although his case 
has been affirmed by the supreme court of the State and certiorari 
has been denied by the Supreme Court of the United States, he can 
claim that he has been denied due process of law or other constitu- 
tional rights and have the district court, if it so finds, release him on 
a writ of habeas corpus. I say without fear of successful contradic- 
tion that that is the state of the law today. 

Mr. Wuuts. And I assume you will touch on the grounds on which 
the district court can release him on a writ of habeas corpus? 

Judge Parker. Yes. I can do that now. Ordinarily they claim 
they were forced to make a confession or that they were denied coun- 
sel or that their counsel was not any account, went back’ on them, or 
that some other constitutional right of that sort was invaded. Gen- 
erally the grounds that they allege are that they were denied counsel 
or furnished inadequate counsel or that they were compelled to give 
evidence against themselves in violation of due process. 

Mr. Wixuis. And the granting of the writ of habeas corpus is tanta- 
mount to a possible reversal of the highest court of the State by a 
lower Federal court? 

Judge Parker. Absolutely. There is no question about it, and if 
you will permit me to say so, some years ago I rendered a decision 
in the Court of Appeals for the Fourth Circuit in which I released 
a State prisoner who had been convicted in a State court in Virginia 
and sentenced to a term of imprisonment. That was a case of a lower 
Federal court reviewing and releasing a prisoner convicted in a State 
court. I do not think that particular case had gone to the Supreme 
Court. That was not pooch I felt should be done but under the 
existing law there was nothing else I could do. 

The result of this holding has been that there has been a flood of 
applications to the Federal courts from prisoners convicted in State 
courts who seek to have the lower Federal courts review the action 
of the State courts by which they were convicted on the plea that con- 
stitutional rights have been denied in State court action. While in 
only an insignificant number of these petitions have the petitioners 
been successful, they have imposed an unnecessary burden of work 
on the Federal courts and have greatly interfered with the procedure 
of the State courts, delaying in many cases the proper enforcement 
of their judgments. 

I have just received from the Administrative Office some figures 
that will show the extent of the abuse. I will pause in my written 
statement to give you those figures because I think it is an appropriate 
time to do it. 

In 1941 there were 127 of these cases; in 1942 there were 130; in 
1943 there were 269; in 1944 there were 605; in 1945 there were 536; 
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in 1946 there were 492; in 1947 there were 485; in 1948 there were 
543; in 1949 there were 584; in 1950 there were 560; in 1951 there 
were 482; in 1952 there were 541; in 1953 there were 548; and in 
1954 there were 597. The figures of the Administrative Office show 
that from 1941 through 1954 there were 6,499 of these cases, and they 
further show that in only an insignificant number, for the years 1946 
through 1954 only 77 out of 4,849, in which relief was granted to a 
petitioner. 

So grave was the abuse which had thus arisen that resolutions with 
respect thereto were passed by the Conference of Chief Justices, the 
Association of State Attorneys General, and the section of judicial 
administration of the American Bar Association. 

And may I say that one of the greatest evils of the abuse is the fric- 
tion it is causing between the State judiciary and the Federal judi- 
ciary. A State court judge who has tried a case to the best of his 
ability and been affirmed by the highest court of the State resents a 
Federal court reviewing the case in his absence on oral testimony of 
a man convicted of a crime on the ground he was denied his consti- 
tutional rights. That is one of the greatest evils that has resulted. 

The matter was called to the attention of the Judicial Conference 
of the United States by the Attorney General and a committee was 
appointed by the Conference to study the matter. That committee 
consisted of Judges Orie L. Phillips of Denv er, Albert L. Stephens of 
Los Angeles, Edgar S. Vaught of Oklahoma City, Charles Wyzanski, 
Jr., of Boston, Frank A. Hooper of Atlanta, and myself, who served 
as chairman of the committee. The committee held two meetings 
in Washington with representatives of the Conference of Chief Jus- 
tices and of the Association of State Attorneys General, and went 
fully into the matter. One of the men who helped us a good deal 
was Chief Justice Weygandt of the Ohio Supreme Court, who is here 
today. 

There was quite considerable support for the proposal that Con- 
gress be asked to take away from the lower Federal courts all jurisdic- 
tion to entertain writs of habeas corpus to review State court action. 

Mr. Wuu1s. Will you pause at this point for just a moment, because 
I feel that is a very important point. As I understand, this proposal 
before us would not do that ? 

Judge Parker. It would not do that. 

Mr. Wiis. There is still a reasonable door for entry into the 
Federal courts upon sound grounds ¢ 

Judge Parker. That is correct. 

Mr. Wixus. I hope you will touch upon that. 

Judge Parker. I do touch upon it. 

Mr. Wits. It should be clearly explained in the record that there 
is no attempt here to shut the doors completely of the Federal courts 
for review of actions of State courts. 

Judge Parker. That is correct. And when the proposal was made 
and most of those supporting it were not from the 
southern part of the country, either; I remember the chief justice of 
Oregon was one of the men advocating it and a number of others 
joined in—their idea was that this writ of habeas corpus which was 

eing used as a writ of review should be so limited that the lower 
Federal courts would not have any jurisdiction at all to entertain 
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writs of habeas corpus in that type of cases. I have been working 
on this committee on habeas corpus of the Judicial Conference for 
nearly 15 years. We thought it would not be wise to deprive the 
Federal courts of all jurisdiction. Sometimes there arise cases where 
it is necessary for the Federal courts to come in on behalf of the United 
States and exert their power. Those cases are rare, but they do arise 
and we protected that right in this bill. 

The final conclusion was that it would be wise to leave the juris- 
diction in those courts for use in those rare cases which might arise 
where there had been an improper conviction and it was not possible 
to make a record in the courts of the State which could serve as a 
basis for review by the Supreme Court of the United States. It was 
the unanimous view of the committee and of those who were working 
with it, however, that the use of the writ should be so limited that 
it would no longer be possible for a prisoner serving sentence under 
the judgment of a State court to secure review of State court pro- 
ceedings by a lower Federal court, if there remained open to him the 
possibility of making a record in the courts of the State on which he 
could secure a review by the Supreme Court of the United States. 

Let me pause right there to say this. We have two systems of 
courts in this country, the State courts and the Federal courts, and 
as a Federal judge I want to say I think the State courts are en- 
titled to great respect. I think by and large the State courts are 
just as able as the Federal courts and just as conscientious. When the 
State courts have convicted a man, it was the opinion of the Confer- 
ence that if inquiry is to be made as to his conviction it should be done 
in the State courts if possible and make a record that could be re- 
viewed by the Supreme Court of the United States. In some States 
it is not possible to do that, and in those States he can go to the 
Federal court. 

Mr. Wittis. What you are saying now is pointing out the signifi- 
cance of the third provision of section 2254 (b) which says a Justice 
of the Supreme Court, a circuit judge or a district court or judge shall 
entertain an application for a writ of habeus corpus in behalf of a 
person in custody pursuant to a judgment of a State court, only on a 
ground which presents a substantial Federal constitutional question, 
and, going to (3)— 
which cannot thereafter be raised and determined in a proceeding in the State 
court, by an order or judgment subject to review by the Supreme Court of the 
United States on writ of certiorari. 

Judge Parker. That is correct. That is the section that deals with 
that. 

Mr. Wiiuts. And that door is still open in cases where you cannot 
make a record in the State court which would justify a review by 
the Supreme Court of the United States on writ of certiorari. In 
those rare cases the door of the Federal court would still be open ? 

Judge Parker. That is correct. 

Another evil to which the committee addressed itself was the delay 
in executing State court sentences in capital cases as the result of 
appeals in habeas corpus proceedings seeking review of State court 
action, and it was thought that this could be met only by provision 
for direct review by the Supreme Court. 
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In other words, a man could be convicted of a capital offense in a 
State court and be sentenced to death and his execution stayed while 
he exhausts State court remedies, then after having his conviction 
affirmed by the highest court in the State he can seek to have the lower 
Federal court review the action of the State courts. If the lower 
Federal court denies the relief sought, he can then make an applica- 
tion to the United States Court of Appeals. If the United States 
Court of A ppe: als affirms the action of the lower Federal court, he can 
then apply to the Supreme Court of the United States, and if 
certiorari 1s denied by the Supreme Court he can then go to another 
Federal court and ask for a writ of habeas corpus and go through 
the same procedure. There are cases where execution has been de- 
layed for years and years by that practice. 

Mr. Wiruts. Are there actual cases where that circuitous practice 
was followed / 

Judge Parker. Many of them, and you will find them reported in 
the report of the Special Committee on Habeas Corpus to the Con- 
ference of Chief Justices. 

The committee, in collaboration with the representatives of the 
State chief justices and the State attorneys general, prepared the 
proposed statute which has been introduced as H. R. 5649. It has 
been submitted not only to the Judicial Conference of the United 
States, but to all the Federal judges of the country individually and, 
with the exception of one judge, has been approved by every judge 
who has expressed himself with regard thereto. It has received also 
the unanimous approval of the Judicial Conference of the United 
States, composed of the Chief Justice of the United States and the 
presiding judges of the several courts of appeals, the Conference of 
Chief Justices, the Association of Attorneys General, the section of 
judicial administration of the American Bar Association and the 
Judicial Conferences of the Fourth and Tenth Circuits. I understand 
that it has also the support and approval of the United States De- 
partment of Justice. It thus represents the considered judgment of 
the State and Federal judiciaries with respect to a delicate problem of 
conflicting jurisdiction between the State and Federal courts. 

May I pause to say I think this is a most significant thing. There 
arises a conflict between the State and Federal judiciaries. There 
is resentment on the part of the State judiciary against the action 
of the Federal judiciary. They meet in San Francisco and pass 

resolutions about it. The Federal judiciary, acting through the 
Judicial Conference, appoints a committee and we meet with the 
State judiciary. I think that is the first time where a proposal of 
judicial reform has been submitted to a joint conference of State 
and Federal judiciaries. 

With respect to the merits of the proposed bill, it is to be noted 
that, under its provisions, application for a writ of habeas corpus on 
behalf of a person imprisoned under the judgment of a State court 
could be entertained by a Federal judge or justice only if it presented 
a substantial Federal constitutional question and then only if it met 
all three of the conditions prescribed, that is to say: 

(1) The question must be one “which was not theretofore raised 
and determined.” If the question has been raised and decided in the 
State court, that should end the matter. If the prisoner wishes a re- 
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view, he should seek certiorari from the Supreme Court to review the 
State court action. 

(2) Even if the question has not been theretofore raised and deter- 
mined, it must appear that the prisoner had not had “fair and adequate 
opportunity to raised and have [it] determined.” A judgment should 
preclude not only the subsequent raising of questions therein deter- 
mined but also those which the prisoner had adequate opportunity 
to raise and have determined at that time. He should net be allowed 
to withhold matters which he could have brought forward, for the 
purpose of raising them by subsequent pr Ings in the event of 
failure in the attempt in which he is then engaged. 

In other words, he should not have two bites. If he claims the 
action of the lower court is wrong, he should put forth every ground 
on which he says it is wrong. 

The section as drawn does not preclude the prisoner from raising 
a question which because of ignorance, coercion or other reason, he 
has not had fair opportunity to raise and have determined. 

In other words, if an illiterate man comes in without counsel and 
pleads guilty, if he can show he was ignorant and could not take care 
of himself, this does not shut him off. 

And here is the meat of the coconut : 

(3) Even if the question has not been raised and determined, and 
even if the prisoner has not had fair and adequate opportunity to have 
it determined, it must appear that it is a question “which cannot there- 
after be raised and determined in the State court by an order or judg- 
ment subject to review by the Supreme Court of the United States on 
writ of certiorari.” In other words, whatever the status of the matter, 
relief must be sought in the State court if a record can be made there 
which the Supreme Court can review by writ of certiorari. 

The final paragraph of the section is intended to eliminate the delays 
in the enforcement of State court judgments which have occurred as 
a result of appeals and applications for certiorari in habeas corpus 
proceedings. The provision is that an order denying an application 
for the writ shall be reviewable only on writ of certiorari from the 
Supreme Court, which must be applied for within 30 days of the order. 
This will not only eliminate the abuse arising out of appeals for 
purposes of delay but will enable the Supreme Court to grant prompt 
relief in any case of merit in which relief has been denied by the lower 
court. Appeal from an order granting relief would go under the 
general =e ey statute to the court of appeals of the circuit, the judg- 
ment of which would be subject to review on certiorari as in other 
cases, 

The proposed statute will, I think, eliminate the abuses which have 
arisen and will, at the same time, preserve the right of a prisoner to 
apply to the lower Federal courts for relief in those exceptional cases 
where he cannot get adequate relief from the courts of the State or 
make in those courts a record which he can have reviewed by the 
Supreme Court of the United States. It is unseemly for the action of 
the State courts to be reviewed otherwise than by the Supreme Court 
of the United States; and it was never intended by the framers of our 
Constitution that writs of habeas corpus should be used by the lower 
Federal courts to review State court action. The judges of the State 
courts may make mistakes, just as Federal Judges may make mistakes; 
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but their decisions should be reviewable only by the Supreme Court, 
whose historic duty it is to review State as well as Federal tribunals 
with respect to Federal questions. To subject their decisions to review 
by other Federal courts or judges produces confusion and friction, 
adds to the burdens of the Federal judiciary, is not necessary for the 
preservation of constitutional rights and serves no useful purpose in 
the administration of justice. 

I am filing with this statement the several reports of the committee 
of the Judicial Conference with regard to the proposed legislation, to 
which are attached reports and resolutions of the Conference of Chief 
Justices. I am filing, also, copy of the resolution of the Judicial Con- 
ference approving the legislation and a summary of letters received 
from Federal judges throughout the country in response to the inquiry 
made of them. 

That concludes my statement. 

Mr. Wits. As usual, you have made a very brilliant presentation, 
Judge. Any questions? 

Mr. Jones. No questions. 

Mr. Quieter. Am I correct in assuming that most of the appeals 
to the district court are made primarily for the purpose of delay 

Judge Parker. That is true in the case of death sentences. I think 
that is correct. But it is not true with respect to all these applications 
that come from prisoners in State penitentiaries. They are made for 2 
purposes, 1 that hope springs eternal in the human breast; and another 
is that they may get a free ride, they may go to the Federal court and 
have a nice trip. 

In a lot of penitentiaries there are a lot of guardhouse lawyers who 
get the prisoners to pay them a little money to get up these petitions 
and sometimes they come up with a written brief. Very seldom do 
they present any contention that has any merit whatever. 

Mr. Quie.ry. You do not have a further breakdown of the statis- 
tics you quoted in your testimony, do you? I would be interested to 
know if they occurred in a rash, that one particular year you would 
get a lot from one prison and another year a lot from another prison. 

Judge Parker. I have not a breakdown such as that but I do have 
a breakdown of districts. It shows that there has been a great rash 
of them out of Illinois. I do not know why. The Administrative 
Office has furnished me figures for 1941 through 1954. In 86 districts 
there were 6,499 petitions. The State of Illinois presented 2,476 of 
those. I do not know why, but that is the fact. 

Mr. QuieLEy. More guardhouse lawyers? 

Judge Parker. The Eastern District of Virginia had 210; the East- 
ern District of Michigan had 393; the Eastern District of Pennsylvania 
had 171. 

Mr. Wituts. Mostly from Philadelphia? 

Judge Parker. I would not be surprised. I do not know. 

Mr. Quieter. When someone is under a death sentence, no one is 
going to be in a hurry to die and hope will spring eternal no matter 
what Congress may do. If we pass the proposed bill, there will still 
be a certain number of diehards and a certain number of prisoners 
who have nothing to lose who will still insist that their cases fall 
within the exception, and the only way you can decide whether they 
do or not will be to at least give them a hearing to decide whether they 
do or do not come within the exception. 
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Judge Parker. Here is what I think is the answer to that. In the 
case of a man who has the death sentence hanging over him, what you 
say is true, he will file his petition. But he will get 30 days’ delay only. 
He will not have it hanging in the courts for years and years. He 
will file a petition, it will be denied, he will take it to the Supreme 
Court, and if the Supreme Court denies a writ of certiorari that is the 
end of it. 

This is the benefit in the case of a man not under death sentence. 
When he files a petition in the Federal court the Federal judge ean 
say, “Petition dismissed. You have your remedy in the State court. 
Gro there and seek your remedy.” When that occurs a sufficient number 
of times, they will quit filing the petitions. 

Occasionally there is a case where a man has a meritorious case and 
he comes in and presents it to the judge, and it may be in a case where 
he cannot file an application for a writ of habeas corpus and it appears 
he has been improperly convicted. In that case the judge will issue 
the writ of habeas corpus and say in that ease the man has been 
denied due process and order his discharge. But in my judgment 
that will be a very, very rare case, because the State courts are by and 
large just as patriotic and just as learned as the Federal courts, and if a 
man has any real merit in his contention that he has not had a fair 
trial, he will get that contention corrected in the State court. 

The case of Brown v. Allen to which I referred was a North Carolina 
case. The man was convicted of a criminal felony. He was a eolored 
man. He went to the supreme court and asked for a new trial on the 
ground his race was not represented on the jury. The supreme court 
granted him a new trial. 

Mr. Quietey. Was that the State supreme court ? 

Judge Parker. Yes; the State supreme court granted him a new 
trial. He was then retried before a jury to ach. there could be no 
objection and was convicted. The State supreme court affirmed the 
conviction and the Supreme Court of the United States denied certio- 
rari. Then he went before the United States District Court for the 
Eastern District of North Carolina and raised all the questions that he 
had raised in the Supreme Court of the United States on his applica- 
tion for certiorari and that had been passed upon by the State Supreme 
Court of North Carolina on his a The court below had a hearing 
of several days’ duration, decided he had had a fair trial and denied his 
writ. He appealed to the circuit court of appeals. We gave him a 
hearing, and heard him most of a day. I wrote the opinion in that 
case affirming the action of the district judge. The United States 
Supreme Court granted certiorari, heard two arguments, and finally 
decided the United States district judge was correct, and after a delay 
of 4 or 5 years they finally brought that man to justice. 

This bill will take care of that sort of friction between the State 
and Federal courts. That man was represented by able counsel in all 
his trials. ‘There was no reason in the world why he could not present 
every argument he had, and he did. And he presented it to the 
Supreme Court of the United States on petition for writ of certiorari, 
where it was denied. I say that sort of thing makes the law a mockery. 
I think the judiciaries of our country ought to be able to take care of 
that sort of situation, and this meeting between the Federal and State 
judiciaries has been to try to iron out that difficulty without infringing 
or impairing the efficacy of habeas corpus. We cannot pass statutes, 
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that is up to the Congress, but we submit our analysis of the situation 
is one that should appeal to your thoughtful consideration. 

Mr. Crumpacker. You have stated that most of these applications 
for a writ of habeas corpus involve cases where a confession has been 
forced, where there was no counsel, or where there was madequate 
counsel ? 

Judge Parker. Most of them. 

Mr. Crumpacker. Those are questions based on the due process 
clause ? 

Judge Parker. They arise under the 14th amendment; yes. 

Mr. Crumpacker. Then this language contained in the bill at the 
bottom of the first page and top of the second page, “only on a ground 
which presents a substantial Federal constitutional question” would 
not eliminate in itself those cases ¢ 

Judge Parker. No. Those are constitutional questions and they 
are substantial constitutional questions. If a man comes in and says 
he has been forced to make a confession, that is a substantial con- 
stitutional question. But if it has been passed upon by the State 
supreme court it should not have to be passed upon again. Even if 
it has not been passed upon in the State court, let me tell you what 
he can do in North Carolina. 

In the first place, he could file a petition for a writ of habeas corpus 
before a North Carolina State judge. You can file any number of 
petitions for writs of habeas corpus in that State and that is true in 
most States. If it is denied, he can file it again. He can go before 
the judge and present every fact he could present to a Federal judge. 
If it is denied he can go to the supreme court of the State and it 
would pass on it. If the supreme court of the State affirmed the 
lower court, he could appeal to the Supreme Court of the United 
States for a writ of certiorari and he would have as much right there 
as if he went to the Federal court to seek it. 

That would not be true if he did not have the right to go into the 
State court after conviction and file a petition for writ of habeas 
corpus, and there are some States where he cannot do that; very few. 

He has another right in North Carolina. We have passed a statute 
based on section 2255 which carries it into the statute of the State. 
He can go before the court that convicted him and ask that the judg- 
ment be set aside on the ground he was denied due process or denied 
a fair trial, any of those things, and make a record before the court 
that convicted him and appeal to the supreme court and go to the 
Supreme Court of the United States. 

Where a man has that sort of relief I think it is nonsense to say he 
should go to the Federal court. 

Mr. Wius. Thank you very much, Judge, for the very informa- 
tive statement. 

Now we would like to hear from Hon. Carl V. Weygandt, chief 
justice of the Ohio Supreme Court. We are glad to have a representa- 
tive of the State judiciary here. 


STATEMENT OF HON. CARL V. WEYGANDT, CHIEF JUSTICE, OHIO 
SUPREME COURT, COLUMBUS, OHIO 


Judge Wryreanpt. May I start by asking you a question, Mr. Chair- 
man? Does the committee prefer that we sit or is it all right to stand ? 
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Mr. Wits. You have your preference. 

Judge Weryeanpr. One reason is that Mr. Justice Holmes in his 
later years wrote all his opinions while standing, and he said the 
main reason for that was that he was surprised at how conducive the 
weakening of the knees was to short opinions. 

My name is Carl V. Weygandt. Mr. Chairman, I am not here 
because of the fact I am chief justice of the Ohio Supreme Court, 
but because we have an organization of the 48 chief justices of the 
United States and I happen to be the chairman or head of it this 


year. 

I think I shall not tax your patience except by illustrating, if I may, 
an example of just the thing that Judge Parker has been bringing 
to your attention. 

I know you were surprised—unless you had studied this thing in 
advance—to learn that after a defendant has been convicted in a State 
trial court, that conviction affirmed on review—usually there is an 
intermediary court in the State—and affirmed by the supreme court 
of that State, and then either affirmed by the Supreme Court of the 
United States or certiorari denied, that still he has the right under 
the present confused state of the law to go into a Federal trial court 
and have the whole thing reviewed. 

Let me illustrate by citing the help that our committee unexpectedly 
got in Chicago last summer. Our Conference of Chief Justices met 
there in August and 2 days before we met a Federal trial judge in 
Chicago had released a man who had been convicted some 20 or 21 
years before that. His conviction had been affirmed by the inter- 
mediate reviewing court of Illinois; it was affirmed—not just re- 


viewed and denied but the conviction was affirmed by the Supreme 

Court of Illinois. It was brought to the Federal Supreme Court and 

certiorari denied, yet 21 years later, after a substantial number of 

pleadings had been denied, this man’s lawyer got the inspired idea 

of going into the Federal court, and after writing an opinion of 725 
1 


pages the Federal trial judge said he did not believe the testimony 
in the record and after rehearing the facts as well as questions of 
law he turned him loose. Another Federal judge commented that 
if he had ever written an opinion that required 700 pages, he would 
consider that conclusive evidence that there was too much rationaliza- 
tion to come to a correct result. 

Mr. Wiis. By the way, what happened in that case? 

Judge Wryeanpr. Of course it got into the headlines in the papers 
in Chicago and created so much of an uproar that 2 days later the 
attorney general of Illinois went to the circuit court of appeals out 
there for the seventh district, I think it was, and they promptly 
remanded this man back to jail. The last I heard the man still has 
it in the circuit court of appeals awaiting review. 

In conclusion, Judge Parker has been talking about cases that arose 
in the trial courts of the States. The corollary of all that uproar is 
that not long ago an individual went into a State trial court—and 
of course the writ of habeas corpus is fundamentally the same whether 
it is a State or Federal court—but the thing is that conviction had 
been affirmed by the United States circuit court of appeals, certiorari 
denied by the Supreme Court of the United States, and yet that State 
trial judge was asked to hear the facts as well as the law. That trial 
judge, I think, felt that Federal decision had caused so much con- 
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fusion that we in the State courts were not going to add to the con- 
fusion. So we said, “That may be the law in the Federal courts, 
but as long as our State courts are independent, we are not going to 
add to the confusion.” 

The fundamental error is this: Habeas a while it is one of 


the great writs that has come down through the ages, was never 
intended as a substitute for the process of appeal. Chief Justice 
Shaffer of Illinois, where they had this rash of writs of habeas 
corpus, said, “How do you avoid facing what we face in Illinois on 
this thing ?” 

I said, “Our penitentiary has as many curbstone lawyers as any othe: 
State penitentiary, but we at least have a consistent record in Ohio 
that we never have allowed one of these writs of habeas corpus.’ 

So when a new rash comes out it dies out after about 10 or a dozen. 

I want to concur in everything Judge Parker has said and emphasize 
that so far as I know this is the first time that the representatives of 
the judiciary of the different States and the representatives of the 
Federal judiciary have agreed that this is a thing so utterly without 
reason that you gentlemen in the Congress can give us a tremendous 
amount of assistance by rendering it not impossible but improbable 
that this kind of thing will continue. 

With reference to exceptions, some felt that as long as you leave 
exceptions in the statute you will have a variation of rules; but there 
were others who felt so strongly that not all jurisdiction in the case 
of habeas corpus should be denied to the Federal trial judges and if 
at least we could obtain this compromise in the form of the statutory 
amendment it would be of tremendous assistance not only to the State 
courts but to the Federal courts. 

Now if you have any questions I will try to answer them. 

Mr. Wixuls. Mr. Quigley. 

Mr. Quieter. Judge, I am wondering what if any constitutional 
question may be involved here and just how great the power of Con- 
gress may be to deny jurisdiction in the F ederal district courts? 

Judge Wreyeanpr. It seems to me, remembering that the jurisdiction 
of your Federal trial courts is entirely statutory, you have complete 
authority in that respect. 

Another thing that you and I as law-school students remember is 
that appeal is not a part of due process. Appeal is a matter of grace. 
We have to say that so many times in our own State where some of our 
lawyers get the idea that a litigant should have not only 1 but 2 or 3 
alternative remedies and that he ought to have some kind of a further 
review even in the event that he fails to avail himself of a remedy 
that already exists. 

Last week a lawyer stood before our court in Columbus and said it 
was true that his client had the right of review and could have filed 
a petition for review within the statutory period, but he did not do it 
and he should have an alternative remedy. The judge said, “Are you 
contending that review is a part of due process?” 

The lawyer said, “Yes.” And the judge | said, “Then you are up- 
setting all the law of Ohio and of the countr y- 

So the Congress does have the right to remedy this because after 
a man has a trial and a review you are not required to offer him 
another remedy in addition to all of that. 
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Mr. Wis. I agree with you that except for the original jurisdic- 
tion of the Supreme Court as provided by the Constitution, which is 
self-operative, I think the jurisdiction of all the other,courts is left 
up to Congress. 

Judge Weyeanpr. That is right. 

Mr. Wiis. I think what the Constitution guarantees is a speed 
and fair trial before the trial court, but the appellate review is left 
to Congress. 

Judge Wryeanpr. That review is a matter of grace and not of 
right. 

Mr. Wixuts. On the other hand, I would like to have your comment 
on the provision of the Constitution which says that the right of 
habeas corpus shall not be denied. ‘The question is whether we are 
denying it. Is it your thought we are not doing any such thing? 

Judge WryeanpT. Exactly so. 

Mr. Wiuis. Is it your opinion that not only is the writ as orig- 
inally conceived being preserved, but that even in the area we are 
talking about, as I understood from Judge Parker the door is left 
open under the circumstances he has related where a lower Federal 
court may inquire into the action of the State court? 

Judge Weyeanpr. That is right. Mr. Chairman, this may not be 
a satisfactory answer, but in our discussions we felt that the writ of 
habeas corpus is fundamentally the same whether in the State of New 
York or Louisiana or Ohio or wherever it is, and it is fundamentally 
the same whether in the State or Federal court. And we felt so long 
as he has a right to go into the State court where the conviction was 
had and apply for a writ of habeas corpus, if he is denied that, does 
he have a right to apply a second time in another State court or Fed- 
eral court? We felt he is entitled to the exercise of that right of 
habeas corpus once but not indefinitely. 

Mr. Quieter. In any possible debate on this measure, could we ac- 
curately tell our colleagues that if this measure passes a man con- 
victed in a State court would have the same and probably a greater 
right to a writ of habeas corpus than if he had been convicted in a 
Federal court? In other words, if I were convicted in a Federal 
court, the State court will not interfere? 

Judge WryGanpr. We have not been put to the test in Ohio. 

Mr. Quie_rey. Has any State court ever said, “What is sauce for 
the goose is sauce for the gander, and if a Federal court can interfere 
with our jurisdiction we can interfere with theirs” 

Judge Wryeanprt. I know of no case where there has been what our 
Chief Justices designated as retaliation. I remember when I was in 
college we had a court in which we used Lord Bryce’s The American 
Commonwealth. Lord Bryce said one thing no Englishman will 
ever understand is how two separate judicial systems can exist side 
by side and not be in eternal conflict. Our Chief Justices have said 
we are going to encourage our judges to respect the convictions in the 
State courts, but if this thing continues, how will we convince our 
State trial judges that if a Federal trial judge can issue a writ of 
habeas corpus to review a conviction in a State court, why the State 
courts do not have the same right to review a conviction in a Federal 
court. 
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Mr. Quie.ey. If I were convicted in a Federal district court, my 

right to ‘the writ of habeas cor pus would have to be used and exhausted 

in the Federal jurisdiction and I could not jump into a court of com- 
mon pleas in Pennsylvania? 

Judge Weryeanpt. You might try it. I do not know what the 
courts would do. So far the State courts say, “We think the Federal 
courts have been in error and we will not follow them.” I could 
not say that no State judge would do that. 

Mr. Quie_ey. Within your present knowledge 1 would have to 
stay within the Federal judicial system ? 

Judge Weyeanpr. Yes. 

Mr. ‘Qu iaLeY. And if this bill passes, I would have to stay in the 
State judicial system so far as the right to a writ of habeas corpus 
is concerned ? 

Judge Wreyeanpt. Thatis right. 

Mr. Wiis. Plus a limited area. 

Mr. Quieter. I would have to stay within the State judicial sys- 
tem plus, if I qualify under any of the exceptions, I could still go 
to the Federal district court for relief ? 

Judge Weyeanpr. That isright. 

Mr. Bricxkrretp. Judge, in the State of Ohio do you have remedies 
in addition to habeas corpus—other than appeals ? 

Judge Wryeanpr. We have very liberal appeal provisions in Ohio 
both under the constitution and our statute, and the matter of appeal 
is extremely simple, so that we think we adequately cover the field by 
giving them the usual process of appeal. The two fundamentals that 
we try to follow are, (1) did the trial court in the first place have 
jurisdiction of the subject matter, and (2) did it have jurisdiction of 
the person? You can start with the presumption that when a court 
has jurisdiction of the subject matter and jurisdiction of the person 
he was exercising power that he in fact did have. 

Mr. Curtis. May I ask one question about how this operates! Sup- 
pose this prisoner is in a State prison properly after sentence by the 
State court and a writ of habeas corpus is brought in the Federal 
district court and the district court decides the man should go free. 
Has it ever happened that the State authority who has jurisdic tion of 
this person in jail says, “By what right can you take this man from 
my custody”? 

Judge WreyGaNnpr. That is, that the State court has resisted the juris- 
diction of a Federal court? To my knowledge that has never oc- 
curred. 

Mr. Curtis. Suppose a State court tells a Federal court to release 
aman? 

Judge Wryeanpt. The rule is that the court that has the last juris- 
diction is the one that prevails. 

Mr. Curtis. The court that has the last jurisdiction has the right 
of taking the man away from the jurisdiction that has custody / 

Judge Weyeanpr. The Chicago case was affirmed by 3 judges of 
= court of appeals; by 7 judges of the Supreme Court; certiorari 

yas denied by the 9 judges up here; yet that 1 district judge set him- 
self up 20 years later as having the authority not only to determine 
whether the court lacked jurisdiction of the person and subject mat- 
ter, but he said he did not agree with all these people and in a 700- 
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page opinion he turned that man loose. If you try to explain that, 
ou have a job on your hands and we have not been able to explain 
‘ logically that can happen. 

Mr. Wiis. Thank you very much, Judge, for your excellent pres- 
entation. 

Is Judge Phillips here? We had Hon. Orie L. Phillips, chief judge 
of the United States Court of Appeals for the Tenth Judicial Circuit, 
Denver, Colo., on the list. I do not think he is with us. So we would 
like to hear from Mr. Henry P. Chandler, Director of the Adminis- 
trative Office of the United States Courts. 

Identify yourself for the record, Mr. Chandler. We all know you, 
but identify yourself for the record. 

Mr. Brickrretp. The committee has received a letter from Judge 
Jerome Frank directed to Mr. Celler, chairman of the committee, 
which Mr. Celler wishes to have entered as part of the record of these 
hearings. 

Mr. Wiiu1s. Very well. 

(The letter of Judge Frank follows :) 


Unirep STates Court oF APPEALS, 
Seconp CIRcUuIT, 
New Haven, Conn., June 3, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN CELLER: I have your letter of May 20. I am sorry that 
the press of court work does not permit me to appear before your committee 
on Tuesday, June 7. I wish to express a serious objection solely to those provi- 
sions of H. R. 5649 which would, except in rare instances, limit review to a 
petition for certiorari addressed to the United States Supreme Court. My 
reasons, briefly stated, are as follows: 

1. Experience has shown that the Supreme Court does not now have the 
time carefully to consider all the many certiorari petitions filed with it. The 
result of the provisions to which I refer will almost surely be that most efforts 
to obtain relief will be denied, even when, on careful consideration, it would 
appear that there has been a deprivation of Federal constitutional rights. 

2. The virtue of the now existing procedure is this: The Federal district 
court and the Federal court of Appeals have fully canvassed the case before 
the Supreme Court is asked to pass on it. The opinions of those lower courts 
greatly aid the Supreme Court in determining whether to grant review. 

The recent case of Leyra v. Denno is illustrative. There, after the defendant 
had exhausted his State remedies, he sought certiorari which the United States 
Supreme Court denied (345 U. §. 918). He then began a suit for habeas corpus 
in a Federal district court; that court dismissed the petition, writing an opinion 
(113 F. Supp. 556). On appeal, the court of appeals affirmed in an opinion 
(one judge dissenting in an opinion) (208 F. (2d) 605). The United States 
Supreme Court then granted certiorari and, after argument, reversed (347 
U. 8. 556). Had the proposed statute been in effect, the Supreme Court would 
not have had the benefit of the opinions of the lower Federal courts, carefully 
canvassing the pertinent facts. 

3. It is urged by proponents of the bill that it is unseemly for lower Federal 
courts to set aside, in effect, judgments of conviction affirmed by the highest 
State courts. The answer is that, whenever a lower Federal court so acts, the 
State may seek certiorari in the United States Supreme Court, and that, usually, 
in such circumstances, certiorari is granted. 

4. To save the dignity of the State courts, and yet to meet my objection, the 
proposed statute might provide that, whenever a petition for certiorari from 
a State court’s decision is presented, the Supreme Court may refer the matter 
to the appropriate Federal district court to hear and report the facts, and 
recommend legal conclusions, and that such report shall be reviewed by the 
appropriate Federal court of appeals before the Supreme Court again considers 
the case. Such a provision would furnish the Supreme Court with the views 
of the lower Federal courts. 
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Since, however, the existing procedure achieves the same result, I think it 
would be wiser to retain that procedure. 
I am sorry that my stenographic service does not permit me to supply you 
with copies of this letter for the use of the committee. 
Sincerely, 
JEROME N. FRANK, 
Circuit Judge. 


STATEMENT OF HON. HENRY P. CHANDLER, DIRECTOR, ADMINIS- 
TRATIVE OFFICE OF THE UNITED STATES COURTS 


Mr. Cuanoter. I am Henry P. Chandler, Director of the Admin- 
istrative Office of the United States Courts. 

Mr. Chairman and gentlemen of the committee, there is no reason 
for me to detain you long because the measure has been fully ex- 
plained. It may be appropriate for me, as the executive officer of 
the Judicial Conference of the United States, to add my statement 
to that made by Judge Parker that the Judicial Conference has 
approved this measure after very careful consideration by a com- 
mittee of judges appointed by the Chief Justice upon the authority 
of the Conference, a committee of which Chief Judge Parker, who 
has spoken before you this morning, is the chairman. 

I can only say that no subject before the Judicial Conference has 
received, in my observation, more careful consideration than this 
measure received. 

The Judicial Conference of the United States recognizes that the 
Federal courts have two obligations, both of which are very real. 
One is in proper cases to give effect to the guaranties of due process 
in the Federal Constitution. The other is to pay due respect to the 
judgments of the State courts in matters which are within their juris- 
diction. 

Now, of course, it sometimes happens, both in civil cases and in 
criminal cases—and it is the latter with which we are concerned this 
morning—that cases which, because of their nature, are local to the 
States and are tried in the State courts, nevertheless have in them 
Federal questions. 

I remember that Chief Justice Fuller in one case said that the 
State courts and the Federal courts might have concurrent jurisdic- 
tion and did have concurrent jurisdiction in cases arising under the 
Constitution and laws of the United States, unless the Congress, in 
providing a remedy for violation of the particular law, provided 
otherwise. And he added that there is no reason to suppose that 
State courts are not as aware of the great principles of the Federal 
Constitution designed for the protection of life and property as are 
the Federal courts, nor that the State courts will not give effect to 
them. So in answer to the question which was asked, whether the 
substantial right of habeas corpus as it has come down to us from 
our English forebears is preserved by this measure, it seems to me 
clear that it is. 

We all know that historically the writ of habeas corpus originated 
as a proceeding by which a man who was being held indefinitely 
in custody without the presentation of any charges against him and 
without any prospect sn 2 trial might have a hearing before a court. 
There is some survival of that today in the case of a person who is 
arrested charged with crime and yet because the evidence against 
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him is not very clear, he is being held for a time during which he 
can be examined and, if possible, evidence which would justify an 
mdictment can be found. Such a person today has the right to go 
into an appropriate court, which is usually a State court, and ask 
to be discharged upon a petition for habeas corpus. The court will 
as a rule direct the government—I am familiar with those proceed- 
ings in the State of Illinois—the court will as a rule direct the State 
either to bring a definite charge against the person concerned within 
a short time and give him an opportunity to apply for bail or dis- 
charge him. 

Now, of course the United States Government cannot abdicate its 
duty to persons who are convicted without due process, to give them 
a remedy. But I think the principle of Chief Justice Fuller applies 
that if the defendent is convicted of violation of a State law and 
is tried in a State court it can be assumed that the State court will 
be solicitous to see that he has the protection of any guaranties of 
due process that are in the Federal Constitution. 

Normally, if the question of violation of due process is to be con- 
sidered, it should be considered in the State courts and ultimately 
in the Supreme Court of the United States on direct review after the 
allowance of certiorari if there is any sound reason to question the 
decision of the highest court of the State. Any person who con- 
siders that he has been convicted in violation of due process may go 
all the way to the Supreme Court of the United States in that manner. 

In addition, this bill will permit him also to apply for a writ of 
habeas corpus, although there has been an affirmance of the State 
courts on direct review if these three conditions are present: (1) 
that there is a substantial Federal constitutional question which was 
not raised and determined in the State court; (2) that there was no 
fair and adequate opportunity to raise and have it determined; and 
(3) that it cannot thereafter be raised and if determined in a pro- 
ceeding in the State court by an order or judgment subject to review 
by the Supreme Court of the United States on writ of certiorari. 

It is the judgment of the Judicial Conference of the United States 
that only under those very exceptional conditions should a person 
who has been tried and found guilty by the courts of a State have a 
right to resort for release from custody to the Federal courts. That 
will preserve the right of habeas corpus for those rare cases in which 
a person may still merit relief in that way. But it will avoid the 
hundreds of cases of petitions for habeas corpus which are annually 
filed in the Federal courts without merit as is shown by the result, 
but which take the time, needlessly and to no purpose, of the Federal 
courts and are inconsistent with the respect due from the Government 
of the United States to the various States to try crimes which are 
committed within their borders. 

The pending measure seems to me merely a judicious regulation of 
the fundamental right of habeas corpus which will still survive for 
relief against judgments of State courts that violate due process 
under the Federal Constitution and from which there can be no 
effectual remedy in the State courts. 

Mr. Wiiu1s. Thank you very much. Any questions? 

Mr. Curtis. Is it clear that the three conditions referred to on page 
2 of the bill must concur ? 
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Mr. Wiis. I think Judge Parker touched on that and said all 


three cond#ions must concur. 


Mr. Cuanpuer. Yes. The first condition which would preclude 
relief by habeas corpus is that the question is one which was raised 
and determined in the State court. The second one recognizes that 
it may not have been raised and determined in the State court but 
it could have been raised. 

Mr. Curtis. That answers the question if the intention is that all 
3 must concur, but would it be clearer if we added “where the other 
3 conditions are present”? 

Mr. Cuanpbter. Those conditions are preceded by the words that 
the applic ation for habeas cor pus must present a subst: antial Federal 
‘onstitutional question and meet the three conditions: (2) is an 
addition to (1). It cannot be said there was no opportunity to raise 
the question if it actually was raised. 

Mr. Curtis. Do I understand you are suggesting a possible amend- 
ment ¢ 

Mr. CuAnpter. I would prefer that Judge Parker speak to that. 
It seems to me (1) and (2) are different phases of a very similar 
situation. 

Judge Parker. That language was worked out with the greatest 
care and discussion. It was the idea to take care of all three situations, 
and the use of the word “and” with the use of the word “which” | 
think, makes it clear. In other words, the writ shall not issue if a 
question has already been determined by the State court. It shall not 
issue if the petitioner has had fair opportunity to have it raised and 
determined. The writ shall not issue even in those circumstances if 
he can still go in the State court and make a record and have it re- 
viewed by the Supreme Court of the United States. That is why I 
said the third condition is the meat of the coconut. 

Mr. Wits. And that arises from the interpretation of the Supreme 
Court as to what constitutes exhaustion of State court remedies? 

Judge Parker. That is right. 

Mr. Wituis. May I ask you a couple of questions, Judge Parker, 
that have been suggested by counsel / 

Judge Parker. Yes. 

Mr. Witxis. Suppose this situation arises, that a man is put in a 
State jail pending trial on a charge, but nothing is done. There he is 
in jail. As an original proposition—and we are talking about the 
ideal writ now—would that man under the present law or under this 
bill or both have a right as an original proposition to apply for a writ 
before a Federal court? 

Judge Parker. In my opinion, under existing law and under this 
bill, a man who had not been tried and convicted but who was being 
held in jail uni: ew would have the right of habeas corpus. 

Mr. Wiis. Under the present law ¢ 

Judge Parker. Yes. 

Mr. Wuuts. And under the proposal ? 

Judge Parker. Yes. And may I say nobody has greater respect 
for the writ of h: abeas corpus than I have. I would not for a moment 
want to see the Congress do anything that would weaken the writ of 
habeas corpus. But what you have here is not the ordinary applica- 
tion of the writ of habeas corpus. The writ of habeas cor pus is what? 
It is the right to inquire into the detention of a man who is deprived 
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of his liberty improperly or, whether properly or improperly, the writ 
of habeas corpus is the right to inquire into the cause of his detention. 

It never was understood until about 15 years ago that the writ could 
be used as a writ of review, that is, it never was understood that you 
could get a writ of habeas corpus to see whether or not a man was 
properly held in jail under the decision of court unless you were attack- 
ing the jurisdiction of the court. If you were saying the court had 
no jurisdiction, always under the law you could inquire into the juris- 
diction of the court, but it was never thought the writ of habeas corpus 
could be used to review the court’s action. 

You have a man in jail convicted of a felony. He says he was 
improperly heard by Judge X; that Judge X denied him due process 
of law, refused to let him be represented by counsel. 

Judge X is holding court in the State of North Carolina or New 
York. Here the Federal court is trying the sort of trial Judge X gave 
this prisoner without any opportunity for the judge to lay the facts 
before the Federal court unless he writes a statement or is summoned 
as a witness. They did not use to let the judge file a statement and 
I saw a case where a State judge appeared as a witness to testify about 
the trial as a result of which the defendant was sent to jail. 

I do not doubt for a moment the constitutionality of a statute that 
brings the writ of habeas corpus back to its original purpose. This 
statute simply says the writ of habeas corpus shall not be used as a 
writ of review except in certain cases. 

As Judge Weygandt said, there is another reason why there can be 
no question about the constitutionality. Congress can prescribe the 
jurisdiction of the lower Federal courts and the Federal courts exercise 
only such jurisdiction as Congress gives them, and I have no doubt 
as to the constitutionality of the statute which says in effect that the 
writ of habeas corpus shall not be used as a writ of review by men 
who have been convicted and sentenced by State courts. 

Let me say this, Mr. Chairman. Do not forget, if the question of 
constitutionality is in your mind, that this bill has received the ap- 
proval of the Chief Justice of the United States, the Conference of 
Chief Justices, the Association of Attorneys General, and the Federal 
judges to whom it has been submitted. 

Judge Weryeanpr. To show you how Ohio has safeguarded this 
writ, our constitution provides that not only shall the trial court have 
jurisdiction to allow a writ of habeas corpus, but the intermediate 
courts and the Supreme Court of Ohio shall have original juris- 
diction. 

Mr. Wiuus. Mr. Chandler, will you come forward for a few statis- 
tical questions. 

Mr. BrickrteLD. Will you give the committee the number of appli- 
cations for writs of habeas corpus which have been made to the Federal 
or courts for the last few years? Do you have those statistics 
rere ¢ 

Mr. CuHanpter. Yes, they are here, and I think we have enough 
copies for all members of the committee. 

Mr. Brickrreip. Does this give the number of applications which 
were made and which were granted in the Federal district courts? 

Mr. Cuanpier. Yes. If you will turn to table 2, it shows the dis- 
positions, how they were made, but I think perhaps the type of infor- 
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mation to which you have reference is in table 3. In the 9 years from 
1946 through 1954, 4,849 applications for habeas corpus were disposed 
of and the number of cases in which petitioners were successful were 
only 77 or 1.6 percent. 

Mr. BrickrieLp. Does the successful outcome mean successful at 
the district court level or successful where further appeal was taken 
and thereafter successful all the way to the Supreme ( ‘ourt ? 

Mr. CHANDLER. My impression is that those cases would include 
all the decisions by the district courts. It is possible that some of 
them might have been after reversal of a prior Judgment and remand 
by the Supreme Court of the United States. The point I was going 
to make about the 77 cases is that while those were cases in which 
the petition was granted, even in those cases only a smaller number 
obtained ultimate relief—and I cannot tell you exactly what that 
number was—in the shape of complete discharge from custody. 

Table 4 shows the defendants against whom the writs were directed. 
Ten cases in which petitioners were successful were against wardens 
of State penal institutions; 1 was against the superintendent of a 
State hospital; 17 were against sheriffs; 2 were against police com- 
missioners ; 2 were cases in which the bail was reduced. 

You can see that where the relief was against such officers as sheriffs 
and police commissioners, it is not possible for us to say what the 
ultimate outcome for the petitioner was. The indictment might 
have been faulty and he mig have been retried on a new indictment. 

Mr. BricxrieLD. These statistics relate only to State convictions? 

Mr. Cuanpter. Yes. They do not include applications for writs 
of habeas corpus on account of allegedly void convictions in Federal 
courts. Mr. Eeansel, who prepared this table, confirms that. 

Mr. Jones. Thank you. 

Mr. Wits. That document will be incorporated in the record. 

(The document referred to is as follows :) 


HaBeEAs CorPus CASES IN THE FEDERAL CoURTS BROUGHT BY STATE PRISONERS 


Prisoners serving State court sentences may, under certain conditions, peti- 
tion for a writ of habeas corpus in the Federal courts on the claim of a violation 
of rights guaranteed by the Federal Constitution. Section 2254 of title 28 of 
the United States Code provides as follows: 

“An application for a writ of habeas corpus in behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted unless it appears 
that the applicant has exhausted the remedies available in the courts of the State, 
or that there is either an absence of available State corrective process or the 
existence of circumstances rendering such process ineffective to protect the rights 
of the prisoner. 

“An applicant shall not be deemed to have exhausted the remedies available 
in the courts of the State, within the meaning of this section, if he has the right 
under the law of the State to raise, by any available procedure, the question 
presented.” 

These cases brought by State prisoners are heard under the Federal question 
jurisdiction of the district courts which includes habeas corpus petitions brought 
against any person other than an agent of the United States to test the validity 
of confinement or detainer under authority other than that of the United States. 
Petitions by Federal prisoners are not in this class as the Federal prison warden 
is the respondent and those suits are classed as against the United States. 

Statistical information received by the Administrative Office of the United 
States Courts indicates the ground of jurisdiction of habeas corpus petitions, 
but this information is not classified to show, in the case of petitions under the 
Federal question jurisdiction, whether the respondent is a State prison warden 
or superintendent of a State penal institution nor does it show whether or not 
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the petitioner is serving a State court sentence. However, some investigation 
of Federal question habeas corpus cases indicates that the great majority of these 
cases are brought by State court prisoners. Therefore, the statistics concerning 
Federal question cases in the Federal courts are of interest in any consideration 
of the question of Federal court action in regard to prisoners in custody as a 
result of State court sentences. 

The number of Federal question habeas corpus petitions filed in the United 
States district courts during the past 14 fiscal years has averaged about 1 percent 
of all civil cases filed during that period. These suits now average about 500 
petitions per year as compared with less than 150 petitions in the years im- 
mediately preceding the war. The number of these petitions filed in each of the 
past 14 years has been as follows: 


Habeas corpus petitions under Federal question jurisdiction in 86 district courts 


¥ Number o i N , 
Fiscal year Number of Fiscal year Number of 


cases cases 
palit pein Rie cal in MTT — dibettinteiatiniliiads <ccntbilicttiabbinadastel aitetatniatiadl 5 
1941... __- ' at I a ie al 543 
1942. - ee Be es ry Seer 584 
Wal 5g sais dabtb esi SOUND 5605952) 23004-44080 0 ae 560 
1944. __ te ok oR eee as re 482 
MBL 11. ols seciels. Me WW Lc LiCl i iclkl. Lace 541 
SN ote I ee BO I ee ee ee 548 
ME ocean oon boeneeeeeee 7 ae OT I etek ode etna dete uk 597 


Table 1 of the appendix gives a breakdown showing where most of these cases 
were filed each year. The statistical tables attached cover only the 86 districts 
having solely Federal jurisdiction but give a complete picture for all practical 
purposes as the number of petitions filed in the other 5 districts was only one- 
half of 1 percent of the total. 

About 72 percent of these petitions, over the 14-year period, have been filed 
in only 12 districts, although in the fiscal year 1954 these same districts received 
only 64 percent of all Federal question habeas corpus cases. The 3 districts in 
the State of Illinois are far ahead of the districts in any other State, having 
handled over 38 percent of all such cases filed during this same 14-year period. 
Currently the Federal courts in Illinois are receiving about 22 percent of these 
petitions. The avalanche of petitions in this State in previous years has been 
due principally to the alleged lack of an adequate and effective habeas corpus 
or similar procedure in the State courts. 

Other districts which have a larger-than-average load of these cases are the 
eastern district of Michigan, the northern district of Indiana, and the northern 
district of California. 

A remarkable consistency in the disposition of these habeas corpus cases dur- 
ing the last 14 years is worthy of notice. About 14 percent of them have been 
terminated without contest and the remaining 86 percent were disposed of by 
court action. Practically all of the judgments without contest were consent 
dismissals before trial. Contested judgments were entered after decision of the 
court before trial on the petition or order to show cause in 78 percent of the cases 
and by decision of the court after a court trial in which evidence was introduced, 
in 7 percent of the cases. <A jury trial was noted in only one terminated case. 
(Cf. table 2.) 

The number of successful petitioners over the last 9 years (information as to 
previous years is not available) has been exceedingly small. Out of 4,849 peti- 
tions filed, the petitioners were successful in only 77 or 1.6 percent of the cases. 
(Cf. table 3.) Less than 2 out of every 100 petitioners were granted relief 
and during the last 6 years only a little more than 1 out of every 100 petitions 
were granted. 

But in only a small number of these cases were the petitioners actually 
released. A more detailed study over the last 6 years (fiscal years 1949 to 1954, 
inclusive) shows that out of 39 petitions granted, there were only 10 petitioners 
who were in the custody of wardens of State penitentiaries. (Cf. table 4.) 

Of the remaining 29 petitions which were granted, 17 were against sheriffs, 
2 against police commissioners, and 1 against a superintendent of a State hos- 
pital. In 2 of these cases bail was reduced, 2 involved domestic relations mat- 
ters in which children were involved, 1 involved a contest over extradition, and 
4 other petitions were granted in cases which could not be classified. 
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Thus, the number of petitioners who were released from State penitentiaries 
n a 6-year period was 10 or less and at least 1 of these cases the court of appeals 
reversed the district court and sent the petitioner back to confinement ( Mascio v. 
Ragen, 179 F. 2d 9380 (7th Cir. 1950)). Out of the above-mentioned 39 cases 
citations to published district court opinions were found in only 3 cases: Hawk v. 
Hann (103 F. Supp. 188 (D. C. Nebr., 1952) ) ; and Jn re Sylvester Middlebrooks 
((S. D. Calif., 1950), 88 F. Supp. 043); Houston v. Bidson, 119 F. Supp. 778 
(W. D. Mo.; 1954). 

Previous studies for the fiscal years 1943 through 1945 have disclosed that 
approximately 17 percent of the total Federal question petitions filed were re- 
peater petitions in the United States district courts. This varied greatly in 
different districts, ranging from 4 percent in the eastern district of Michigan 
to 50 percent in the districts of New Hampshire and South Dakota. In the north- 
ern district of Illinois which had over half the total, out of 562 petitioners, 47 
had filed 2 petitions, 25 had filed 3 petitions, 9 had filed 4, and 1 had filed 6. 
Details are given in table 5. 

Over the 12-year period from 1948 to 1954, inclusive, 6,242 Federal question 
habeas corpus petitions were filed in the district courts and there were 590 
petitions of this kind in which an appeal was filed in the United States Courts 
of Appeals. Thus, about 1 unsuccessful petition in 10 was appealed. (Cf. 
table 6.) 

Respectfully submitted. 

Josepu F. Spanror, Jr., 
Attorney, Division of Procedural Studies and Statistics, 
Administrative Office of the United States Courts. 
JUNE 1, 1955. 
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TaBLE 3.—Federal question habeas corpus cases disposed of in 86 United States 
district courts, fiscal years 1946 through 1954 





| Fiscal years 
rsync tentials cemscteil a 
| | | 9 years 
| 1946 1947 | 1948 | 1949 1950 | 1951 | 1952 | 1953 | 1954 | 
St ae tee ae eT aoe on eae ae ee 
I NE Ons setae cdiempningemas } 503 481 487 610 642 469 510 532 615 4, 349 
Number in which petitioners were | 
I aks tate <ncacthendndnnoapas 14 13} Il} 6; il} 3 9 2 8 77 
Percentage of successful petitioners.... 2.8) 2.7) 23) LO 1.7 0.6) L8} 04 1.3 1.6 
| | 





TABLE 4.—Respondents in Federal question habeas corpus cases in which peti- 
tioners were successful, fiscal years 1949 through 1954 























Fiscal years ie 
ants | igi are i es | Total 6 
Respondents i | ; | years 
| 1949 | 1950 | 1951 | 1952 | 1958 | 1954 
a | | —_ | } — 
meses | | | | 
Wardens of State penal institutions. _-._____- 1] WS rnntin 5 2 1 } 4 10 
Superintendents of State hospitals.._.........}......-.|.-..-.-- .| DM cig i thncadbanaiiaiie 1 
Se ciniticcikndhes ade telirind sss 4 | 7 3 21 1 1 17 
I iid An bleceenteseanaun DD ind sea btenicn bile By po dade ienionn ; 2 
Cases in which bail was reduced --.-__-.-.-- ie Oates | Sass Seekiicoa ell ac hidbipdial i Dcaseneaianeaes 2 
IP gic tonanbdhnscdeckasnecsesdacsobeshindwa 4 See S padtcns 3 7 
EES bcbg lecdtedunighbedltauaea 6 | 11 3 9 2 8 39 


1In Mascio v. Ragen, 179 F. 2d 930 (7th Cir., 1950), this case was reversed. 
2 The sheriff was permitted to detain the prisoner for 3 days in order to test the validity of State process. 
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TaBLE 6.—Federal question habeas corpus appeals commenced in the United 
States courts of appeals, fiscal years 1943 through 1954 


| 








| Fiscal years | 
i zutb bees pe ee ie 
Circuit | l l l years 

| 1943 1944 | 1945 | 1946 | 1947 1948 | 1949 | 1950 | 1951 | 1952 | 1953 | 1954 | 

| | ' 

| 
Total....-.| 18] 7 33} 69) 55; 43) 74| 70 40 63 49 49 590 
ist eae | ST! VE S248 Lang 2} 2] 14 
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7th. 6 15 1 46 27 20 31 15 3 2 4 12 202 
8th- 1 5 | | 3 4 2 7 4 9 3 39 
Oi... 3...- 1 | 1} 1 | 4 6 3 7 10 4 10 4 | ~ 59 
10th_____- 1 |. 1 1 3 6 3 3 6; 32 26 
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Mr. Wiis. I understand Judge Phillips has been delayed but will 
submit a statement which will be received in the record at this point. 
(The statement referred to is as follows :) 


STATEMENT OF JUDGE OrIE L. PHILLIPS, FILED WITH SUBCOMMITTEE No. 3 OF THE 
COMMITTEE ON THE JUDICIARY, UNITED STATES HOUSE OF REPRESENTATIVES 


My name is Orie L. Phillips and my residence is Denver, Colo. I am chiet 
judge of the United States Court of Appeals, 10th Circuit, and a member of the 
committee of the Judicial Conference of the United States on the subject of 
habeas corpus. 

In my opinion, H. R. 5649, to amend section 2254 of title 28 of the United 
States Code, relating to applications for writs of habeas corpus by persons in 
custody pursuant to the judgment of a State court is desirable and necessary 
legislation, and I respectfully urge its enactment by the Congress. 

As indicative of the need for this legislation, I submit the chronology of two 
criminal cases which arose in the State of Utah in my circuit, which illustrate 
emphatically the intolerable delays resulting from repeated applications for 
habeas corpus and other proceedings under existing law. 

The chronology of one of these cases Don Jesse Neal is as follows : 

May 23, 1951: Sgt. Owen T. Farley of the Salt Lake City Police was shot 
fatally in an automobile while he was driving Neal and a woman companion to 
police headquarters for questioning in a robbery. 

October 2, 1951: Trial begun in Utah Third District Court. 

October 4, 1951: Jury returned Verdict of guilty of murder in the first degree. 

October 16, 1951: Motion for new trial denied and Neal sentenced to die on 
December 13, 1951. Notice of appeal filed with Utah Supreme Court and stay 
granted pending appeal. 

February 15, 1952: Appeal filed with Utah Supreme Court. 

October 6, 1952: Case argued before Utah Supreme Court. 

March 28, 1953: Utah Supreme Court affirms conviction. 

July 20, 1953: Petition for rehearing filed with Utah Supreme Court. 

October 29, 1953: Petition for rehearing denied. 

November 5, 1953: Utah Supreme Court stays execution pending application 
to the United States Supreme Court for writ of certiorari. 

May 4, 1954: United States Supreme Court denies petition for writ of certiorari. 

May 15, 1954: Neal sentenced to die on June 19, 1954. 

June 4, 1954: Petition for writ of habeas corpus filed in United States District 
Court for Utah. 

June 11, 1954: United States District Court for Utah denied the application for 
writ of habeas corpus. Appeal made to United States Court of Appeals, 10th 
Circuit. 

June 16, 1954: Stay of execution granted by United States Court of Appeals, 
10th Circuit. : 

June 22, 1954: United States court of appeals affirms district court's denial of 
the application for writ of habeas corpus. 

June 23, 1954: Neal sentenced to die on August 3, 1954. 
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July 28, 1954: Utah State Board of Pardons denies appeal for commutation of 
sentence. 

July 28, 1954: Petition for writ of habeas corpus filed with Utah Supreme 
Court. Denied on same date. 

July 31, 1954: Stay of execution granted by United States Supreme Court 
Justice Tom Clark. 

April 4, 1955: United States Supreme Court denied petitions for writ of cer- 
tiorari of both the Utah Supreme Court’s denial of the petition for writ of habeas 
corpus and of the circuit court of appeals’ affirmance of the district court’s denial 
of writ of habeas corpus. 

April 8, 1955: Neal sentenced to die on May 9, 1955. 

April 19, 1955: Petition for writ of habeas corpus filed in United States District 
Court for Utah. 

April 29, 1955: Petition for writ of habeas corpus and stay of execution denied 
by United States district court. 

May 2, 1955: United States district court grants stay of execution. 

May 7, 1955: Motion to vacate United States district court’s stay of execution 
taken under advisement by 10th Circuit Court of Appeals and a stay granted by 
that court. 

May 23, 1955: Petition for writ of habeas corpus argued before 10th Circuit 
Court of Appeals. 

May 26, 1955: Petition for writ of habeas corpus denied by 10th Circuit Court 
of Appeals. Granted a stay of execution until June 15, 1955. 

The chronology of the other case, Braasch and Sullivan, is as follows: 

October 22, 1949: Service station attendant murdered in Beaver, Utah. 

October 23, 1949: Braasch and Sullivan arrested in Las Vegas, Nev., and con- 
fessed murder. 

October 25, 1949: Charged with first degree murder. 

December 20, 1949: Found guilty of first degree murder. Sentenced to die on 
February 16, 1950. 

February 3, 1950: Motion for new trial denied. 

February 8, 1950: Notice of appeal filed with Utah Supreme Court. Stay of 
execution granted. 

April 4, 1950: Appeal filed with Utah Supreme Court. 

March 24, 1951: Conviction ailirmed by Utah Supreme Court. 

April 30, 1951: Petition for rehearing filed with Utah Supreme Court. 

June 19, 1951: Petition for rehearing denied by Utah Supreme Court. 

July 11, 1951: Sentenced to die on August 21, 1951. 

August 2, 1951: Application for commutation of sentence filed with Utah Board 
of Pardons. 

August 7, 1951: Governor signs reprieve until next meeting of the board of 
pardons on August 29. 

August 29, 1951: State board of pardons refuses to commute death sentence. 

September 7, 1951: Utah Supreme Court grants stay of execution pending 
application to United States Supreme Court for writ of certiorari. 

January 7, 1952: United States Supreme Court denies petition for writ of 
certiorari. 

January 14, 1952: Utah Supreme Court sets aside stay of execution. 

January 22, 1952: Sentenced to die on February 26, 1952. 

January 30, 1952: State board of pardons asked to rehear application for com- 
mutation of death sentence. 

February 16, 1952: State board of pardons refuses to rehear application for 
commutation of sentence. 

February 18, 1952: Application for writ of habeas corpus filed with Utah 
Supreme Court. 

February 19, 1952: Supreme Court denies application for writ of habeas corpus. 

February 23, 1952: United States District Court for Utah grants 45 days’ 
stay of execution pending action of application for writ of habeas corpus. 

March 14, 1952: Amended petition for writ of habeas corpus filed in United 
States district court. 

March 31, 1952: United States district court orders psychiatric study of 
defendants. 

April 3, 1952: Defendants appear before United States district court on the 
petition for writ of habeas corpus and hearing held thereon. 

April 4, 1952: United States district court grants another stay of execution 
pending further proceedings in that court. Retains jurisdiction until State 
remedies are exhausted. 
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December 23, 1952: Application filed with Utah Supreme Court for writ of 
habeas corpus. 

February 6, 1953: Utah Supreme Court denies application for writ of habeas 
corpus. 

February 25, 1953: Petition for rehearing filed with Utah Supreme Court. 

February 26, 1953: Utah Supreme Court denies petition for rehearing. Ap- 
plication made to the United States Supreme Court for writ of certiorari. 

October 19, 1953: United States Supreme Court denies certiorari. 

November 30, 1954: United States district court grants writ of habeas corpus 
applied for in that court on February 20, 1952, but orders defendants to 
remain in custody pending appeal. 

February 2, 1955: Findings of fact and order granting the writ filed in United 
States district court. Case now in process of appeal to 10th Circuit Court of 
Appeals. 

Respectfully submitted. 

Ortle L. PHILLIPS. 


Mr. Wits. The hearings will be continued until June 24, when 
we will hear from the NAACP and representatives of the State at- 
torneys general. 

The hearing will be adjourned. 

(Thereupon, at 11: 45 a. m., the hearing was adjourned.) 
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FRIDAY, JUNE 24, 1955 


Hovse or REPRESENTATIVES, 


SuBCOMMITTEE No. 3 OF THE COMMITTEE ON THE.) UDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
327, Old House Office Building, Hon. Woodrow W. Jones (acting 
chairman of the subcommittee) presiding. 

Present: Representatives Jones (presiding), Quigley, Crumpacker. 

Also present: Cyril F. Brickfield, subcommittee counsel. 

Mr. Jones. The committee will come to order. 

We have several witnesses this morning to testify on this measure, 


H. R. 5649. 

Mr. Jones. Gentlemen, I would also like to present for incorpora- 
tion into the record a statement of one Mr. D. R. Matthews. 

(The statement referred to is as follows :) 


STATEMENT BEFORE THE SUBCOMMITTEE No. 3 oF THE Howse Jupiorary Com- 
MITTEE BY D. R. (BILLY) MATTHEWS 


I wish to thank the members of this subcommittee for the opportunity to ap- 
pear before them and give my views on H. R. 5649. I sincerely feel that this 
bill is needed in order to expedite the administration of justice in this coun- 
try. According to the Honorable Richard W. Ervin, attorney general of the State 
of Florida, H. R. 5649 is designed to eliminate a deplorable situation which has 
often been referred to as the Federal habeas corpus merry-go-round. The ex- 
perience in Florida has been that it is often extremely difficult for the State 
to ever finish an important case because of the ease with which the defendants 
could resort to Federal habeas corpus after having unsuccessfully sought review 
in the United States Supreme Court by way of certiorari, and after having 
failed in a State habeas corpus action. At times it has taken years before 
the final judgment and sentence could be imposed upon the defendant. 

H. R. 5649, it is believed, will enable the States to carry out their judgments 
without undue delay. At the same time, this bill would not deprive anyone of 
his constitutional rights. A defendant would still have full opportunity for re- 
view of his contentions by the State supreme court on appeal and by the United 
States Supreme Court on certiorari. We think that H. R. 5649 would be of 
great help to the States in getting cases finally disposed of within a reasonable 
time. I wish to respectfully urge this distinguished committee to give favorable 
consideration to this needed legislation. 

Thank you very much, 


Mr. Jones. We have as first witness this morning the Honorable 
Harold R. Fatzer, attorney general of the State of Kansas. We are 
glad to have you with usthis morning. You have with you three other 
gentlemen che will file statements as I understand it. 

Mr. Farzer. Mr. Chairman, we will ask the committee to file the 
statement of Assistant Attorney General Ralph Moody from North 
Carolina on his behalf and on behalf of the i ssarohts Harry Mc- 


Mullan, who is attorney general of that State. 
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Mr. Jones. Yes, very well, the statements will be received for the 
record. 


(The statement referred to is as follows :) 


STATEMENT OF RALPH Moopy, ASSISTANT ATTORNEY GENERAL OF NORTH CAROLINA, 
IN Support or H. R. 5649 


This statement is made and filed in support of TH. R. 5649 on behalf of the 
National Association of Attorneys General and in support of the position of the 
subcommittee of that association composed of Hon. Herbert B. Cohen, attorney 
general of Pennsylvania, Hon. Harold R. Fatzer, attorney general of Kansas, and 
Hon. Harry McMullan, attorney general of North Carolina. 


THE NATIONAL ASSOCIATION OF ATTORNEYS GENERAL AND FEDERAL HABEAS CORPUS 


State officials have for some years been concerned with the gradual expansion 
and use of Federal habeas corpus by means of which collateral attacks have 
been made and are being made on the validity of State court judgments entered 
in criminal cases. Persons convicted in criminal cases in State courts have had 
their judgments or sentences declared null and void by an inferior Federal court 
inquiring into State court action by means of an independent Federal habeas 
corpus proceeding instituted after the State judgment has become final, under 
— State laws, and has been affirmed by the highest appellate court of the 
State. 

In 1945 the attorney general of Indiana brought this matter to the attention of 
the Southern Regional Conference of Attorneys General, held at Little Rock, 
Ark., and at the 1946 annual meeting of the conference of the National Association 
of Attorneys General held in Hollywood, Calif., the attorney general of Indiana 
discussed the matter at some length (Conference Proceedings of National Asso- 
ciation of Attorneys General, 1946, p. 53) and called to the attention of the 
association that the great writ of habeas corpus was being diluted, cheapened, 
and abused by repetitious, meritless requests for relief on the part of convicts 
trying to escape imprisonment or further imprisonment by the use of perjured 
testimony. The attorney general of Indiana cited certain cases as examples and 
made certain recommendations but nothing was done about the matter on the 
part of the association until the meeting held in 1951 at Seattle, Wash. At this 
meeting the Honorable Harry McMullan, attorney general of North Carolina, 
who was then president of the association, in his official address reminded the 
association of the investigation made by the attorney general of Indiana and 
the excessive conflicts and long delays in carrying out the execution of sentences 
of State prisoners because of the intervention of the Federal courts by means of 
habeas corpus. ' He suggested that the Federal statute should be amended in 
order to avoid some of these conflicts and delays and that a committee should 
investigate the matter. The National Association of Attorneys General, by reso- 
lution, authorized its executive committee to study the problem and report at the 
next meeting (1951 Conference of National Association of Attorneys General, 

. 187). 
. At the next meeting, held in 1952, at Sea Island, Ga., the attorney general of 
Pennsylvania discussed the problem of the abuse of habeas corpus, citing certain 
cases of the State of Pennsylvania, and it was brought to the attention of the 
conference that the 1952 session of the Conference of Chief Justices had passed 
a resolution on this same subject. The Conference of Chief Justices declared 
in their resolution of 1952 that “Orderly Federal procedure under our dual system 
of Government should require that a final judgment of a State's highest court be 
subject to review or reversal only by the Supreme Court of the United States.” A 
special committee on habeas corpus was appointed which thoroughly investigated 
the whole problem, and a detailed report was filed by this committee in 1953. 
This report explores every phase of the conflict between Federal and State courts 
resulting from the issuance of Federal writs of habeas corpus where priseners 
are held under final judgment of a State court in criminal cases. ‘The reports 
cite many cases which illustrate and point up the various contlicts «nd recom- 
mendec that the States provide adequate postconviction process ‘which is at 
least as broad in scope as the procedure whereby claims of violation of constitu- 
tional rights asserted by State prisoners are determined in k'ederal courts under 
the Federal habeas corpus statute.” It was further recommended that the pro- 
cedures involved in the exhaustion of State remedies be few, simple and clearly 
defined and that courts of last resort in denying relief in postconviction applica- 
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tions should clearly specify whether the judgment is based on procedural grounds 
under State law or upon consideration of the merits of ibe claim of Federal 
constitutional right. Further recommendations were made to the States as to 
records that should be made by trial courts, pleadings in postconviction applica- 
tions and incorporation in the State laws of certain provisions of the Federal 
statutes for the purpose of simplifying State procedure in habeas corpus proceed- 
ings. These recommendations are here emphasized for the purpose of showing 
that the States have always considered that they should set their own houses in 
order and provide adequate procedural remedies for raising questions pertaining 
to constitutional rights and their alleged violations in criminal cases. 

In 1953 the National Association of Attorneys General passed a resolution 
whereby the association pledged its support in any action of the various States 
which attempted to secure a judicial declaration which would limit the use 
of the writ in the Federal courts by prisoners confined under State judgments. 
In other words, it was proposed that the Federal judiciary reexamine its own 
position on this question with the hope that the Supreme Court of the United 
States would ultimately fix these limitations. If this avenue of approach failed, 
then the association declared that it should join with the Conference of Chief 
Justices to secure congressional legislation if possible (report of committee on 
habeas corpus, 1954 Conference Proceedings of National Association of Attorneys 
General, p. 170). 

The objective of reform or limitation by judicial decision was first sought by 
the State of Pennsylvania in the case of Elliott v. Hendricks ((C. C. A. 3-Pa.) 
213 F. 2d 922, certiorari denied; 345 U. S. 1976, 97 L. ed. 1891). In this case 
the attorney general of Pennsylvania contended that a Federal habeas corpus 
proceeding was in reality a suit against the State to which the judicial power 
of the United States does not extend by virtue of the 11th amendment to the 
Constitution of the United States. Forty-two States joined in this action and 
in the briefs of the State of Pennsylvania, and the argument of the attorney 
general of Pennsylvania and his assistants appear to be logical and persuasive. 
The briefs filed were excellent. 

The Circuit Court of Appeals for the Third Circuit refused to sustain this 
contention, among other things saying: 

“We think there is something deeper to the attack on our jurisdiction here 
than the not-well-founded argument that habeas corpus proceedings in this 
situation constitute a suit against a State. The real reason, it is fair to believe, 
is a not-unnatural irritation that the review of State courts comes at the inferior 
Federal court level.” 

The third circuit cited the report of the Director of the Administrative Office 
of the United States Courts for 1953 at page 39 which called attention to this 
source of conflict and recited that it was ‘“‘with some reason” that the States 
thought it inappropriate for Federal district courts to engage in a process 
which in fact constitutes a review of State appellate court decisions. The third 
circuit, however, said with great confidence : 

“The battle against Federal interference with some of these State processes 
was lost when the 14th amendment was adopted.” 

The court cited an imposing array of cases showing that since 1867 the Habeas 
Corpus Act has been used in many cases “where the custody called into ques- 
tion has been that exercised by a State officer over a prisoner convicted of 
crime.” In fact, the court cited a mere 24 cases (see p. 927 of Opinion) and 
could have cited hundreds of cases, all of which is indeed a very cogent reason 
for the amendments to the Federal Habeas Corpus Act now proposed. It should 
be stated, however, that the third circuit was not quite correct in stating that 
State irritation was the sole reason for the attack on the court’s jurisdiction. 
The real objective was, as has already been stated, that the States thought that 
this avenue of possible correction should be exhausted before asking the Con- 
gress for remedial legislation. 

In the meantime, the Conference of Chief Justices and the Judicial Conference 
of the United States having both adopted resolutions for a study of the problem 
of the abuse of the writ of habeas corpus with a view of legislative corrective 
action (1952 and 1953 annual meetings), each of these organizations appointed 
a committee to carry out these purposes and at the invitation of the Honorable 
John J. Parker, chief judge of the Circuit Court of Appeals for the Fourth 
Cireuit, and chairman of the habeas corpus committee of the Judicial Con- 
ference of the United States, the habeas corpus committee of the National Asso- 
ciation of Attorneys General met with the members of like committees of the 
Judicial Conference of the United States and the Conference of Chief Justices. 
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There were two meetings held in the spring and fall of 1954 wherein the Na- 
tional Association of Attorneys General was represented by the attorneys gen- 
eral of Delaware, North Carolina, South Carolina, Pennsylvania, and Maryland. 
It was agreed at the first meeting of these committees that legislation was 
necessary in order to limit the availability of the writ of habeas corpus in the 
Federal courts to State prisoners. At the second meeting of these respective 
committees a proposed amendment to the Federal statute dealing with habeas 
corpus was discussed fully and many suggested amendments and revisions 
were made until the final draft was decided upon and agreed to. This final 
draft was approved by the committee of the Judicial Conference of the United 
States, the committee of the Conference of Chief Justices, and the habeas 
corpus committee of the National Association of Attorneys General, and it was 
likewise approved by the whole Judicial Conference of the United States, 
the Conference of Chief Justices and the National Association of Attorneys 
General. This final draft is the proposed H. R. 5649 which is now before this 
committee, the companion bill being 8S. 1753, which has been introduced in the 
Senate by Senator Kilgore, It should be noted that this proposed legislation 
was transmitted to the Congress at the instruction of the Judicial Conference 
of the United States by the Director of the Administrative Office of the United 
States Courts. The Director called attention to the fact that the legislation 
was developed by a committee of the Judicial Conference under the chairman- 
ship of Chief Judge John J. Parker, of the fourth judicial circuit, with Chief 
Judge Orie L. Phillips, Circuit Judge Albert Lee Stevens and District Judges 
Frank Hooper, Edward 8S. Vought, and Charles E. Wyzanski, Jr., as members. 
We are further informed that the Attorney General of the United States, and 
perhaps other Federal officials, have reviewed the proposed legislation and say 
that they have no objections. 
We have spent some time showing how the proposed amendments (H. R. 
5649) came into existence for the purpose of showing this committee that this 
proposed legislation is a development over a period of years after much careful 
thought, deliberation, and investigations and with the full cooperation of the 
Federal judiciary, the Judicial Conference of the United States and the Con- 
ference of Chief Justices. All of the members of the various conferences and 
committees always kept before them and in mind the fact that while limita- 
tions on abuses of the great writ of habeas corpus should definitely and properly 
be made, nevertheless, the writ should not be disabled or rendered ineffective 
so that it will not be readily available for the very few cases which clearly 

show merit. 
HABEAS CORPUS IN THE UNITED STATES 


There are no settled views as to the origin of the writ of habeas corpus or 
the early uses of this writ. Mr. George F. Longsdorf, librarian of the 9th 
United States Court of Appeals (Habeas Corpus A Protean Writ and Remedy, 
8 F. R. D.179) says: 

“No one knows the origin of the various writs of habeas corpus, or the first 
procedures applicable to them,-either of the great writ or of the other writs; 
or how much one may be older than another. Scholars of earlier centuries 
who wrote about these writs did not, if they knew, record the geneses of the 
writs or the remedy which we call the great writ.” 

There are no habeas corpus enactments in the colonial era of this country, 
but the writ was recognized as a legal remedy inherited by English subjects. 
While it is true that habeas corpus is described in the Judiciary Act of 1789, 
it is much the same form as that used in England. Nevertheless, the form of 
Federal-State relationship has been the distinguishing feature of the American 
form of the writ as opposed to the English form or pattern. In order to prevent 
the exercise of arbitrary powers by Charles I, Parliament, in 1641, reinforced 
the habeas corpus provisions of the 1628 petition of right “to prevent restraint 
by king or counsel without probable cause.” 

It should not be forgotten that the basic use of the great writ has always 
been that the writ should be available so that persons restrained of their liberty 
without trial should have a method of being brought before the court for the 
purpose of inquiring into the reasons for the restraint. All through the iong 
history of the writ it was not conceived of as a method of review or as a substi- 
tute for an appeal nor was it ever thought that it should be the instrumentality 
whereby a court in one jurisdiction retried the same questions passed upon by a 
court in another jurisdiction. This is made clear by Mr. Justice Jackson in his 
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concurring opinion in the case of Brown v. Allen (344 U. 8. 473, 97 L. ed. 469), 
where he stated : 

“The historic purpose of the writ has been to relieve the detention by executive 
authorities without judicial trial. It might have been expected that if Congress 
intended a reversal of its traditional concept of habeas corpus it would have 
said so.” 

Article I, section 9, clause 2, of the Federal Constitution, provides: 

“The privilege of the writ of habeas corpus shall not be suspended, unless 
when in cases of rebellion or invasion the public safety may require it.” 

It was early held, in the case of Ew parte Bollman (8 U. 8. (4 C. R.) 74, 95), 
that “the power to award the writ of any of the courts of the United States must 
be given by a written law.” Congress, by section 14 of the Judiciary Act of 1789, 
empowered Justices of the Supreme Court and judges of the district courts “to 
grant writs of habeas corpus for the purpose of an inquiry into the cause of 
commitment: Provided, That writs of habeas corpus shall in no case extend to 
prisoners in jail, unless they are in custody under and by color of the authority 
of the United States, or are committed for trial before some court of the same, 
or are necessary to be brought into court to testify.” 

The Supreme Court of the United States held in 1845 (Ha parte Dorr, 44 U. 8. 
(3 How.) 108, 105), that it had no power under the law to issue a writ of habeas 
corpus to a person committed and held under a State criminal judgment, saying: 

“Neither this nor any other court of the United States, or judge thereof, can 
issue a habeas corpus to bring up a prisoner, who is in custody under a sentence 
of execution of a State court, if any other purpose than to be used as a witness.” 

In 1833 as a result of the conflict over nullification laws of South Carolina 
certain officers of the United States were arrested and imprisoned for collecting 
revenue of the United States, and were held by the State authorities. Congress 
accordingly passed the act of 1833 empowering Federal judges to grant Federal 
writs of habeas corpus in cases of prisoners held in jail or confinement “where 
he should be committed or confined on or by any authority or law for any act 
done, or omitted to be done, in pursuance of a law of the United States or an 
order, process, or decree of any judge or court thereof.” 

In 1842 one McLeod was charged with murder in the State of New York, and 
it was urged in his defense that he was a British subject and that he had acted 
under the authority of his government. New York refused to surrender McLeod 
to the Federal Government and upon trial by the State of New York, McLeod was 
acquitted and afterward released. This resulted in the act of August 29, 1842, 
which authorized Federal courts to issue a Federal writ of habeas corpus in 
cases where the prisoner claimed that the act for which he was held in custody 
was done under the sanction of any foreign power, and where the validity of 
this plea depended upon the law of nations. 

In 1858 it was settled by the Supreme Court of the United States that State 
courts could not discharge Federal prisoners from custody by means of a writ 
of habeas corpus and thus interfere with the processes of the Federal courts or 
with the agencies of the Federal Government (Ableman v. Booth, 21 How. (U. 8.) 
506). 

In 1867 in order to enforce the Reconstruction Acts, the writ was expanded to 
the end that it could be granted for any detention in violation of the Constitu- 
tion or laws of the United States. In othtr words, Federal courts were authorized 
to grant the writ in the instance of a prisoner in State custody “in violation of 
the Constitution or of a law or treaty of the United States” (28 U.S. C. A., sees. 
2241-2255). 

In connection with this expansion of the writ of habeas corpus, Mr. Chief 
Justice Chase (Hz parte McCardle (73 U. S. (6 Wall.) 318, 325) said: 

“This legislation is of the most comprehensive character. It brings within the 
habeas corpus jurisdiction of every court and of every judge every possible case 
of privation of liberty, contrary to the National Constitution, treaties, or laws. 
It is impossible to widen this jurisdiction.” 


EXPANSION OF THE CONCEPT OF JURISDICTION 


For a long time the Federal courts in dealing with their jurisdiction to review 
State criminal cases by means of Federal habeas corpus continued to follow the 
rule that habeas corpus would issue only if the State tribunal which committed 
the prisoner to custody lacked jurisdiction. Leaving aside for the moment the 
impact of the 14th amendment on State action the initial expansion in the use 
of Federal habeas corpus is grounded upon a revision or redefinition of the basic 








36 HABEAS CORPUS 


concepts of jurisdiction. In the beginning the Federal court would only review 
the record in a State case for the purpose of determining whether or not the 
State court had jurisdiction over the subject matter and the person of the prisoner. 
This fundamental fact is well stated in an article in 25 Boston University Law 
Review 26, 41, Collateral Review of Convictions in Federal Courts, by Alexander 
Holtzoff, as follows: 

“The medium used to expand the scope of review of habeas corpus did not con- 
sist of a departure from the time-honored principle, and the lack of jurisdiction 
is the only question open for consideration on a petition for habeas corpus pre- 
sented by a person confined pursuant to a judgment in a criminal case. The 
means employed to achieve this result comprised a far-reaching enlargement of 
the traditional concepts of jurisdiction and jurisdictional facts.” 

After the passage of the statute of 1867, authorizing the writ to be granted 
for any detention in violation of the Consitution or laws of the United States, 
the Federal courts did not at once expand jurisdictional doctrines that they 
had previously followed. Thus, we find the Supreme Court saying in the case of 
Glasgow v. Moyer (225 U. 8. 420, 56 L. ed. 1147, 1150) : 

“The writ of habeas corpus cannot be made to perform the office of a writ of 
error * * * subsequent cases have made the principle especially pertinent to 
the case at bar. Harlan v. McGourin (218 U. §. 422, 54 L. ed. 1101), was an ap- 
peal from judgment discharging a writ of habeas corpus petitioned for after 
conviction, and it was held that the writ could not be used for the purpose of i 
proceedings in error, but was confined to a determination where the restraint of 
liberty was without authority of law. In other words, as it was said, ‘Upon 
habeas corpus the Court examines only the power and authority of the Court 
to act, not the correctness of its conclusions’.” 

Further on in this same opinion the Court said: 

“The principle of the cases is the simple one that if a Court has jurisdiction 
of a case, the writ of habeas corpus cannot be employed to retry the issues, 
whether of law, constitutional, or other, or of fact.” 

It is true that in some of the older cases the Court begins for the first time to 
use the words “exceeding jurisdiction,” or “losing jurisdiction.”’ Thus, in the 
case of ex parte Frederick (149 U. 8S. 70, 37 L. ed. 653), the Court said: 

“The reason of this rule lies in the fact that a habeas corpus proceeding is a 
collateral attack of a civil nature to impeach the validity of a judgment or sen- 
tence of another court in a criminal proceeding, and it should, therefore, be 
limited to cases in which the judgment or sentence attacked is clearly void by 
reason of its having been rendered without jurisdiction or by reason of the 
court’s having exceeding its jurisdiction in the premises.” 

As early as 1886 the Soupreme Court, however, began to comment on the broad- 
ness of the Federal jurisdiction in this field. In one case (Hz parte Royall, 
117 U.S. 241, 29 L. ed. 868) Mr. Justice Harlan said: 

“The grant to the circuit courts in section 751 of jurisdiction to issue writs of 
habeas corpus is in language as broad as could be well employed.” 

In Markuson v. Boucher (175 U. S. 184, 44 L. ed. 124), we find the use of the 
words “peculiar urgency.” The Court was quoting from the case of Baker vy. 
Grice (169 U. S. 284, 42 L. ed. 748), in which it was said: 

“While they (Federal courts) have power to grant writs of habeas corpus for 
the purpose of inquiring into the cause*of restraint of liberty of any person in 
custody under the authority of a State in violation of the Constitution, a law or 
a treaty of the United States, yet, except in cases of peculiar urgency, ought not 
to exercise that jurisdiction by a discharge of the person in advance of a final 
determination of his case in the courts of the State, and, even after such final 
determination, will leave him to his remedy to review it by writ of error from 
this Court.” 

The attitude of the Supreme Court is further illustrated in the case of In 
the Matter of Spencer (228 U. S. 652, 57 L. ed. 1010), where the Court said: 

“We have pointed out the opportunity petitioners had to object to their sen- 
tences when they were imposed and successively to attack their validity in the 
appellate tribunals of the State and in this Court * * * if defenses may be 
omitted at trials, rights of review omitted, and yet availed of through habeas 
corpus, the whole course of criminal justice will be deranged, and, it may be, 
defeated.” 

In the case of Valentina v. Mercer (201 U. 8S. 131, 50 L. ed. 693), the Court 
began to tatk about the proposition of “losing jurisdiction,” during the progress of 
the trial. Still the Court did not issue the writ of habeas corpus. On the point 
of losing jurisdiction the Court said: 
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“If the State court had jurisdiction to try the case, and had jurisdiction over 
the person of the accused, and never lost such jurisdiction, the Federal circuit 
court was right in denying the application of petitioner for a writ and its order 
must be affirmed.” 

In another case (Felts v. Murphy, 201 U. S. 123, 50 L. ed. 689) the Court again 
mentions the proposition of “losing jurisdiction during the trial,” saying: 

“But upon this writ the question for our determination is simply one of 
jurisdiction. If that were not lacking at the time of the trial, and if it continued 
all through, then the application for the writ was properly denied by the circuit 
court, and its order must be affirmed.” 

For those persons interested in pursuing the question of the development 
of jurisdiction further, the following cases are cited: 

Minnesota v. Brundage (180 U. S. 499, 45 L. ed. 639) ; Davis v. Burke (179 
U. S. 399, 45 L. ed. 249); Storti v. Massachusetts (183 U. S. 138, 46 L. ed 
120) ; Rogers v. Peck (199 U. S. 425, L. ed. 256); Hunter v. Wood (209 U. 8S. 
205, 52 L. ed. 747) ; Keizo v. Henry (211 U. 8S. 146, 53 L. ed. 125) ; In the matter 
of Gregory (219 U. S. 210, 55 L. ed. 184) ; In the matter of Spencer (228 U. 8. 
652, 57 L. ed. 1010) ; Riddle v. Dyche (262 U. S. 333, 67 L. ed. 1009); Ashe v. 
Valotto (270 U. S. 424, 70 L. ed. 662); Mooney v. Holohan (294 U. 8S. 103, 79 
L. ed. 791) ; Bowen v. Johnston (306 U. S. 19, 83 L. ed. 455) ; Waley v. Johnston 
(316 U. S. 101, 96 L. ed. 1302). 

The first real expansion in the matter of jurisdiction occurred in Federal cases. 
That is, in cases which initially arose in the Federal courts. In the cases dealing 
with the Mormans in Utah, large groups of these people were convicted of 
bigamous cohabitation. The Government prosecutors subsequently sought to 
indict and try these same persons for adultery which grew out of the same 
circumstances as the bigamous cohabitation. On these prosecutions for adultery 
the prisoners were released on Federal habeas corpus. As another example, 
in Ex parte Wilson (114 U. 8. 417), the writ was issued and the prisoner dis- 
charged because he had been tried and sentenced for an infamous offense without 
indictment or presentment on the part of the grand jury. In Her parte Bain 
(121 U. S. 1), the prisoner was released on a writ of habeas corpus because 
an amendment to the indictment had not been resubmitted to the grand jury. 
Actually, therefore, the first expansion occurred in the Federal courts dealing 
entirely with Federal cases. 


THE JURISDICTIONAL IMPACT OF FRANK UV. MANGUM 
(237 U. 8. 309; 59 L. ed. 969) 


The above-cited case deserves special attention for it is the beginning of the 
enlargement of the jurisdiction of the Federal courts to issue writs of habeas 
corpus to review State court action in criminal cases. Leo Frank had been 
convicted in a Georgia court for the murder of Mary Phagan and this conviction 
was affirmed by the Supreme Court of Georgia (141 Ga. 248; 80 8S. E. 1016). An 
extraordinary motion for a new trial upon grounds of newly discovered evidence 
was refused and this was affirmed by the Supreme Court of Georgia (83 S. E. 
233). Another motion te set aside the judgment on grounds of violation of 
constitutional rights was refused and aflirmed by the Supreme Court of Georgia 
(83 8S. E. 645). The Supreine Court of the United States denied an application 
for a writ of error (235 U. S. 694), and petition for habeas corpus was filed 
in the district court of the United States. The district court refused the 
application for the writ and this action was affirmed by the Supreme Court of 
the United States (Holmes, J., dissenting). 

We emphasize again that the Supreme Court of the United States approved 
the refusal of the district court to issue the writ, but in so doing it used language 
that laid the foundation for expanding the use of the writ beyond all previous 
concepts. We desire to quote the pertinent excerpts from the opinion of Mr. 
Justice Pitney and Mr. Justice Holmes, as follows: 

“It is therefore conceded by counsel for appellant that, in the present case, 
we may not review irregularities or erroneous rulings upon the trial, however 
serious, and that the writ of habeas corpus will lie only in case the judgment 
under which the prisoner is detained is shown to be absolutely void for want 
of jurisdiction in the court that pronounced it, either because such jurisdiction 
was absent at the beginning, or because it was lost in the course of the proceed- 
ings. And since no question is made respecting the original jurisdiction of the 
trial court, the contention is and must be that by the conditions that surrounded 
the trial, and the absence of defendant when the verdict was rendered, the court 
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was deprived of jurisdiction to receive the verdict and pronounce the 
sentence. * * * 

“There being no doubt of the authority of the Congress to thus liberalize the 
common-law procedure on habeas corpus in order to safeguard the liberty of 
all persons within the jurisdiction of the United States against infringement 
through any violation of the Constitution or a law or treaty established there- 
under, it results that under the sections cited a prisoner in custody pursuant 
to the final judgment of a State court of criminal jurisdiction may have a judicial 
inquiry in a court of the United States into the very truth and substance of the 
causes of his detention, although it may become necessary to look behind and 
beyond the record of his conviction to a sufficient extent to test the jurisdiction 
of the State court to proceed to judgment against him. * * * 

“In the light, then, of these established rules and principles: that the due 
process of law guaranteed by the 14th amendment has regard to substance of 
right, and not to. matters of form or procedure; that it is open to the courts of 
the United States, upon an application for a writ of habeas corpus, to look beyond 
forms and inquire into the very substance of the matter, to the extent of deciding 
whether the prisoner has been deprived of his liberty without due process of 
law, and for this purpose to inquire into jurisdictional facts, whether they appear 
upon the record or not; that an investigation into the case of a prisoner held in 
custody by a State on conviction of a criminal offense must take into considera- 
tion the entire course of proceedings in the courts of the State, and not merely 
a single step in those proceedings; and that it is incumbent upon the prisoner 
to set forth in his application a sworn statement of the facts concerning his de- 
tention and by virtue of what claim or authority he is detained. 

“But habeas corpus cuts through all forms and goes to the very tissue of the 
structure. It comes in from the outside, not in subordination to the proceedings, 
and although every form may have been preserved, opens the inquiry whether 
they have been more than an empty shell.” 

We do not have time, and it would make this statement too long, to trace the 
influence and effects of the Frank case through subsequent decisions. (Those 
who desire to study the matter further should see: Moore v. Dempsey, 261 U. S. 
86; Mooney v. Holohan, 294 U. S. 103; Johnson v. Zerbst, 304 U. S. 458; Walker 
v. Johnson, 312 U. S. 275; Smith v. O’Grady, 312 U. S. 329; Waley v. Johnston, 
316 U. S. 101; Pyle v. Kansas, 317 U. 8. 213; Er parte Hawk, 321 U. 8. 114; Ken- 
nedy v. Tyler, 269 U. S. 13; Darr v. Burford, 339 U. S. 200; Brown, Speller and 
Daniels v. Allen, 344 U. S. 443; Leyra v. Denno (N. Y. decided June 1, 1954), 
347 U. S. 556; Chandler v. Fretag (Tenn.) 99 L. Ed. (Advance p. 2) ; Massey v. 
Moore (Texas), 99 L. Ed. (Advance p. 117).) 

The case of Johnson v. Zerbst (304 U. S. 458) represents the basis for the 
enlargement of jurisdiction which has brought us to the situation that exists 
today. This case arose in the Federal court but it is cited as authority to sup- 
port the use of Federal habeas corpus to reverse State criminal cases. The case 
stands for the proposition that although a court may have jurisdiction at the 
beginning of a trial, the jurisdiction may be lost as the trial goes on and the 
court loses power to proceed to judgment. The case also asserts that the right 
to counsel is jurisdictional, and if not provided there is a failure to complete the 
court and an incomplete court does not have power to act. 

The case is important enough to warrant some quotations: 

“The purpose of the constitutional guaranty of a right to counsel is to protect 
an accused from conviction resulting from his own ignorance of his legal and 
constitutional rights, and the guaranty would be nullified by a determination that 
an accused’s ignorant failure to claim his rights removes the protection of the 
Constitution. True, habeas corpus cannot be used, as a means of reviewing errors 
of law and irregularities—not involving the question of jurisdiction—occurring 
during the course of trial; and the ‘writ of habeas corpus cannot be used as a 
writ of error.’ These principles, however, must be construed and applied so as 
to preserve—not destroy—constitutional safeguards of human life and liberty. 
The scope of inquiry in habeas corpus proceedings has been broadened—not 
narrowed—since the adoption of the sixth amendment. In such a proceeding, 
‘it would be clearly erroneous to confine the inquiry to the proceedings and 
judgment of the trial court’ and the petitioned court has ‘power to inquire with 
regard to the jurisdiction of the inferior court, either in respect to the subject 
matter or to the person, even if such inquiry (involves) an examination of facts 
outside of, but not inconsistent with, the record.’ Congress has expanded the 
rights of a petitioner for habeas corpus and the ‘* * * effect is to substitute for’ 
the bare legal review that seems to have been the limit of judicial authority under 
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the common-law practice, and under the act of 31 Car. II. chapter 2, a more 
searching investigation, in which the applicant is put upon his oath to set forth 
the truth of the matter respecting the causes of his detention, and the court, upon 
determining the actual facts, is to ‘dispose of the party as law and justice require.’ 

“ ‘There being no doubt of the authority of the Congress to thus liberalize the 
common-law procedure on habeas corpus in order to safeguard the liberty of all 
persons within the jurisdiction of the United States against infringement through 
any violation of the Constitution or a law or treaty established thereunder, it 
results that under the sections cited a prisoner in custody pursuant to the final 
judgment of a State court: of criminal jurisdiction may have a judicial inquiry 
in a court of the United States into the very truth and substance of the causes 
of his detention, although it may become necessary to look behind and beyond 
the record of his conviction to a sufficient extent to test the jurisdiction of the 
State court to proceed to a judgment against him. * * * 

“«# * * it is open to the courts of the United States upon an application for a 
writ of habeas corpus to look beyond forms and inquire into the very substance 
of the matter, ** * * * ® 

“A court’s jurisdiction at the beginning of trial may be lost ‘in the course of 
the proceedings’ due to failure to complete the court—as the sixth amendment 
requires—by providing counsel for an accused who is unable to obtain counsel, 
who has not intelligently waived this constitutional guaranty, and whose life 
or liberty is at stake. If this requirement of the sixth amendment is not complied 
with, the court no longer has jurisdiction to proceed. The judgment of conviction 
pronouneed by a court without jurisdiction is void, and one imprisoned there- 
under may obtain release by habeas corpus. A judge of the United States—to 
whom a petition for habeas corpus is addressed—should be alert to examine 
‘the facts for himself when if true as alleged they make the trial absolutely 
void.’ ” 

Thus we have now reached the place where the 14th amendment as well as 
all other nebulous, general, abstruse, and abstract Federal constitutional pro- 
visions applicable to the States have become jurisdictional. Any convict who 
is willing to swear to a petition which cuts the allegation cloth to fit the con- 
stitutional pattern can plunge the State into long and costly litigation, after 
witnesses are scattered and dead and memories have grown dim. If the con- 
vict loses, he can dream up another petition for there is no time limitation 
and there is no finality in the form of res judicata. 

We close this part of our statement with a part of the concurring opinion 
of Mr. Justice Jackson in Brown v. Allen (344 U. S. 443; 97 L. ed. 469), as 
follows: 

“Controversy as to the undiscriminating use of the writ of habeas corpus by 
Federal judges to set aside State court convictions is traceable to three prin- 
cipal causes: (1) this Court’s use of the generality of the 14th amendment to 
subject State courts to increasing Federal control, especially in the criminal law 
field; (2) ad hoc determination of due process of law issues by personal notions 
of justice instead of by known rules of law; and (3) the breakdown of pro- 
cedural safeguards against abuse of the writ. 

“1. In 1867 Congress authorized Federal courts to issue writs of habeas corpus 
to prisoners ‘in custody in violation of the Constitution or laws or treaties of 
the United States.’ * * * It might have been expected that if Congress intended 
a reversal of this traditional concept of habeas corpus, it would have said so. 
However, this one sentence in the act eventually was construed as authority 
for Federal judges to entertain collateral attacks on State court criminal judg- 
ments. * * * But, once established, this jurisdiction obviously would grow with 
each expansion of the substantive grounds for habeas corpus. The generalities 
of the 14th amendment are so indeterminate as to what State actions are for- 
bidden that this Court has found it a ready instrument, in one field or another, 
to magnify Federal, and incidentally its own, authority over the States. The 
expansion now has reached a point where any State court conviction, disapproved 
by a majority of this Court, thereby becomes unconstitutional and subject to 
nullification by habeas corpus. 

“This might not be so demoralizing if State judges could anticipate, and so 
comply with, this Court’s due process requirements or ascertain any standards 
to which this Court will adhere in prescribing them. But they cannot. * * * 
However, in considering a remedy for habeas corpus problems, it is prudent 
to assume that the scope and reach of the 14th amendment will continue to be 
unkown and unknowable, that what seems established by one decision is apt 
to be unsettled by another, and that its interprettaion will be more or less 
swayed by contemporary intellectual fashions and political currents. 
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“We may look upon this unstable prospect complacently, but State judges 
cannot. They are not only being gradually subordinated to the Federal judici- 
ary but Federal courts have declared that State judicial and other officers are 
personally liable to Federal prosecution and to civil suit by convicts if they fail 
to carry out this Court’s constitutional doctrines. * * * 

“The fact that the substantive law of due process is and probably must remain 
so vague and unsettled as to invite farfetched or borderline petitions makes it 
important to adhere to procedures which enable courts readily to distinguish a 
probable constitutional grievance from a convict’s mere gamble on persuading 
some indulgent judge to let him out of jail. Instead, this Court has sanctioned 
progressive trivilization of the writ until floods of stale, frivolous, and repeti- 
tious petitions inundate the docket of the lower courts and swell our own. Judged 
by our own disposition of habeas corpus matters, they have, as a class, become 
peculiarly undeserving. It must prejudice the occasional meritorious applica- 
tion to be buried in a flood of worthless ones. He who must search a haystack 
for a needle is likely to end up with the attitude that the needle is not worth the 
search. Nor is it any answer to say that few of these petitions in any court 
really result in the discharge of the petitioner. That is the condemnation of 
the procedure which has encouraged frivolous cases. In this multiplicity of 
worthless cases, States are compelled to default or to defend the integrity of 
their judges and their official records, sometimes concerning trials or pleas that 
were closed many years ago. State attorneys general recently have come habitu- 
ally to ignore these proceedings, responding only when specially requested and 
sometimes not then. Some State courts have wearied of our repeated demands 
upon them and have declined to further elucidate grounds for their decisions. 
The assembled chief justices of the highest courts of the States have taken the 
unusual step of condemning the present practice by resolution. * * * 

“The point on which we are urged to overrule State courts almost invariably is 
in their appraisal of facts. For example, the jury, the trial judge, and one or 
more appellate courts below have held that conflicting evidence proves a con- 
fession was voluntary; the prisoner wants us to say the evidence proves it was 
coerced. The court below found that the prisoner waived counsel and volun- 
tarily pleaded guilty; he wants us to find that he did not. The jury and the 
trial judge below believed one set of witnesses whose testimony showed his guilt; 
he wants us to believe the other and to hold that he has been convicted by perjury. 
That is the type of factual issue upon which this Court and other Federal courts 
are asked to intervene and upset State court convictions. * * * 

“My conclusion is that whether or not this Court has denied certiorari from a 
State court’s judgment in a habeas corpus proceeding, no lower Federal court 
should entertain a petition except on the following conditions: (1) that the peti- 
tion raises a jurisdictional question involving Federal law on which the State 
law allowed no access to its courts, either by habeas corpus or appeal from the 
conviction, and that he therefore has no State remedy; or (2) that the petition 
shows that although the law allows a remedy, he was actually improperly 
obstructed from making a record upon which the question could he presented, 
so that his remedy by way of ultimate application to this Court for certiorari 
has been frustrated. * * * 

“Society has no interest in maintaining an unconstitutional conviction and 
every interest in preserving the writ of habeas corpus to nullify them when they 
occur. But the Constitution does not prevent the State courts from determining 
the facts in criminal cases. It does not make it unconstitutional for them to have 
a different opinion than a Federal judge about the weight to be given to evidence.” 


SUMMARY OF EXPANSION OF JURISDICTION TO ISSUE FEDERAL HABEAS CORPUS 


We have traced the concept of jurisdiction from the simple principle that: A 4 
conviction on a criminal charge in a State court having jurisdiction over person, 
offense and place could not be reviewed by Federal habeas corpus, and we have 
now gone full circle: Every criminal proceeding, whether State or Federal can 
be reviewed on a writ of habeas corpus which is based merely on a veritied peti- 
tion supported by parole evidence. 

We give below a summary of the objections that can now be lawfully asserted 
by a prisoner in a collateral attack on the judgment of the court that convicted 
him. This list was compiled by Judge Holtzoff (25 Boston Law Review 26, 49), 
and is as follows: 

“1. That the court lacked jurisdiction of the offense. 
“2. That the court lacked jurisdiction of the person of the defendant. 
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“3. That the statute pursuant to which the defendant was prosecuted is 
unconstitational. 

“4. That the indictment attempted to charge an offense unknown ito or not 
cognizable under any act of Congress. This consideration is to be distin- 
guished from the question whether the allegations of the indictment are 
sufficient. 

“5. In the event a defendant was prosecuted by information, that he was 
entitled to prosecution by indictment. 

“6. If defendant was tried without a jury, that he was entitled to a 
trial by jury and had not waived that right. 

“7. That he was not accorded the right of counsel under the sixth amend- 
ment and had not waived that right. Included in this objection may be an 
assertion that the defendant had not been apprized of his rights and was 
not aware that the court would appoint counsel for him if he was indigent 
and unable to retain counsel. 

“8. That he had been induced to plead guilty either by misrepresentations 
or by threats or coercion exercised by either the prosecuting attorney or by 
the arresting officers. 

“9. That he was mentally incompetent, either by reason of insanity or 
by virtue of the fact that he was under the influence of drugs, when he 
pleaded guilty or during the trial. 

“10. That he had been convicted on the basis of perjured evidence. There 
seems to be some difference of opinion in the authorities on the question 
whether this objection is available only if the prosecuting authorities were 
aware of the perjury but nevertheless deliberately introduced the false testi- 
mony. 

“11. That the trial court was under the domination of a mob or influ- 
enced by the threat of imminent mob violence, with the result that the 
trial was but a sham and a mockery. 

“12. That generally the proceedings at the trial were so grossly lacking 
in elements of fairness and justice as to result in depriving the defendant 
of due process of law. 

“Since the basic principle still stands unimpaired that jurisdiction of the 
trial court is the only issue that may be litigated when resort is had to a writ 
of habeas corpus to attack a conviction in a criminal Case, it would seem neces- 
sarily to follow that each of the foregoing objections, if sustained on the facts, 
constitute jurisdictional defects. Some of them preclude jurisdiction from 
attaching in the first instance. Others cause jurisdiction to be lost or divested 
in the course of the proceeding. * * * 

“The nature of a collateral attack on the judgment by habeas corpus differs 
radically from that of the conventional appellate review. The principal dis- 
tinctions may be summarized as follows: 

“1. There is no time limit within which a petition for a writ of habeas corpus 
may be filed. On the other hand, an appeal must be taken within a specified 
period of time—only 5 days under present Federal procedure. A habeas corpus 
proceeding may be instituted at any time while the defendant is in prison and 
his rights in that regard vanish only upon his release. 

“2. The review on habeas corpus is not limited to the record of the trial 
court, as is the case with appellate review, but on the contrary, evidence, dehors 
the record, is admissible. It may consist of oral testimony, depositions and 
documentary evidence, in addition to the record of the trial court. 

“3. The decision in a habeas corpus proceeding is not resjudicata on the point 
determined and, consequently, does not constitute a bar to a new proceeding 
looking to the same relief. 

“4, The defendant need not raise all his objections in*the same petition, but 
may bring up various matters at different times in different proceedings. 

“5. The review is in the first instance by a court of coordinate jurisdiction 
rather than by a higher court, as is the case with appellate review. 

“6. Appeals in habeas corpus proceedings are sui generis, in that findings of 
fact of the court of first instance are not conclusive, but are open to reconsidera- 
tion on appeal, which to that extent is in effect a trial de novo.” 

We cannot know how many more will be invoked or conjured up out of that 
limitless, unchartered sea, the 14th amendment; we fold our arms and wait 
for the new crop of 5-to-4 decisions. 
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ABUSE OF HABEAS CORPUS 


We now briefly consider the result of all this depreciation, cheapening, and 
expansion of habeas corpus. 

Let us first set forth the views of a judge of a district court of the United 
States (Hon. Louis E. Goodman—Use and Abuse of the Writ of Habeas Corpus— 
7 Federal Rules Decisions 313) : 

“Traditionally, through the centuries, it (habeas corpus) has been available 
to bring before the court the body of a person illegally restrained of his liberty. 

“Strangely enough, the recent decisions have not arisen out of the ancient tra- 
ditions nor do the causes from which thev spring involve the traditional inci- 
dents of wrongful confinement. The beneficiaries of the meticulous care, which 
these decisions declare must be exerted in behalf of petitioners for the writ, 
have been, in almost all cases, inmates of the Federal penitentiary, to which 
the most dangerous and difficult of our Federal prisoners are committed. * * * 

“But the manner of its use should be subject to reasonable judicial control in 
order to prevent the abuse of the right to the writ. For continued abuse of the 
right to the writ will inevitably undermine its ‘high prerogative.’ * * * 

“The writ is an historic right established by the State to effectuate a public 
policy to protect liberty. It is not a plaything of penitentiary inmates to accom- 
plish temporary vacation visits to the Federal courts, nor is it a convenient 
instrumentality for vexing courts with repetitious and unmeritorious pleas. * * * 

“The most common abuse in this district is the filing of successive petitions 
by inmates of Alcatraz prison. During the past 10 years, 180 Alcatraz inmates 
filed 368 petitions for the writ in our court, which would, at first blush, appear 
to be an average of about 2 petitions to 1 inmate. But that is not the real picture; 
117 inmates filed 1 petition each. The remaining 63 filed 251 petitions. And when 
we break down these figures, we find that 26 inmates filed 167 petitions. Anda 
further analysis discloses that 1 inmate filed 16 successive petitions, 1 man filed 
15 successive petitions, 1 filed 14 petitions, 1 filed 9 petitions, etc. * * * 

“Tt is followed in other districts where Federal penitentiaries and frequently 
State prisons are within the jurisdiction. The Supreme Court is likewise plagued. 
Hardly a decision day of that court passes without the denial of innumerable 
petitions for certiorari in habeas corpus cases, many of them carrying the same 
names month after month. The preponderance of such petitions arising in 
the State of Illinois is most evident. Blank v. Ragen, Warden, is a title of 
cause appearing with monotonous regularity. * * * 

“The recent decisions, praiseworthy as they may be for safeguarding and 
broadening the right to the writ, nevertheless have stimulated the filing of 
unmeritorious successive petitions on behalf of penitentiary inmates.” 

The matter has also been considered by Hon. John J. Parker, chief judge, 
United States Court of Appeals for the Fourth Circuit. In an article (Limiting 
the Abuse of Habeas Corpus—8 Federal Rules Decisions 171), Judge Parker 
said: 

“The effect of the recent Supreme Court decisions referred to is to permit 
one serving a sentence under a judgment to attack it in the broadest possible 
way. He may initiate the attack by a petition supported by nothing other than 
his oath. He may support the attack by parol evidence of matters that were 
never heard of at the trial. It is no longer conclusive that the proceedings 
resulting in incarceration are unassailable on the face of the record. Under the 
new rule, the convicted prisoner must be given the opportunity to open an 
inquiry into the intrinsic fairness of the proceedings under which he has been 
convicted even though upon the face of the record they appear unassailable. * * * 

“One does not need to be told the effect upon litigation of thus holding out 
to convicted prisoners the hope of escaping punishment by making an attack on 
the court which has convicted them. The Federal courts were almost immedi- 
ately deluged with a flood of groundless applications for habeas corpus. Sta- 
tistics compiled by the Administrative Office of the United States Courts show 
that in the years 1943, 1944, and 1945, there were filed in the lower Federal 
courts, 1,556 petitions by Federal prisoners and 1,570 by State prisoners. While 
only an insignificant percentage of these resulted in judgements of conviction 
being held invalid, they imposed upon the Federal judges a wholly unnecessary 
burden of work, constituted an ever present source of disturbance of the penal 
system of the country and were a constant threat to harmonious relations between 
State and Federal judiciaries. 

“Other evils developed in connection with this flood of habeas corpus litiga- 
tion. There was no provision for the trial judge to supplement the record or even 
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to furnish a statement as to what had occurred at the trial. If heard at all in 
the habeas corpus litigation, it was required that he be heard as an ordinary 
witness. From this resulted the unseemly spectacle of Federal district courts 
trying the regularity of proceedings had in courts of coordinate jurisdiction and 
of State trial judges appearing as witnesses in defense of the proceedings had 
in their courts. Nor was this the worst. A single judge of the lower Federal 
courts was required to review and pass upon convictions which had been affirmed 
by the highest State courts and which the Supreme Court of the United States 
had refused to review by certiorari.” 

As far back as 1901, Mr. Justice Brewer in a case (Storti v. Massachusetts, 
183 U. 8S. 138; 46 L. ed. 120) called attention to abuses of the writ. He said: 

“The grounds set forth in this petition for a discharge by the Federal court 
of the petitioner from the custody of the warden are wholly without foundation, 
and the case is another of the numerous instances in which, as said by Mr. Chief 
Justice Fuller, in Craemer v. Washington State (168 U. 8S. 124, 128) : 

“ ‘Applications for the writ have been made, and appeals taken from refusals 
to grant it, quite destitute of meritorious grounds, and operating only to delay the 
administration of justice.’ 

“It is an attempt to substitute a writ of habeas corpus for a writ of error, and 
to review the proceedings in a criminal case in the State court by such collateral 
attack rather than by direct proceedings in error—something which this Court 
has repeatedly said ought seldom to be done.” 

In 1945, Justice Miller of the United States Court of Appeals for the District 
of Columbia thought that the wholesale use of habeas corpus by convicts had 
reached alarming proportions (Dorsey v. Gill (CCA-DC) 148 F. 2d 857), 
and we vote a few of his comments : 

“The dangerous possibilities of a too-liberal use of the writ for review purposes 
are emphasized by the fact that—unlike most of the State courts—no provision 
is made for official court reporters in Federal trial courts and few transcri' ts 
are available. If the presumption of regularity of proceedings were permitted 
to be lightly upset by irresponsible allegations, the judges, to whom petitions for 
writs of habeas corpus are presented, would be forced to look back of and beyond 
records, into unreported proceedings, conducted by other judges, with witnesses, 
lawyers, and other court officers long since dead or scattered. The problem 
would be intensified, also, by the fact that a large percentage of commitments 
are based upon pleas of guilty. A premium would be placed upon deception if an 
accused person could plead guilty; wait until the case had become cold and then, 
by challenging jurisdiction or alleging deprivation of constitutional rights, secure 
a reopening and new trial of his case. If greater safeguards are needed in 
original proceedings, they should be provided. But it will not solve any prob- 
lem, which may exist there, to permit large-scale use of this extraordinary writ 
for review purposes. Instead, it would cause confusion worse confounded. It 
would be fantastic, so to interpret the Supreme Court’s decisions as to permit and 
invite such a wholesale retrial of thousands of cases which have been regularly 
disposed of during the normal course of trial court proceedings. * * * 

“Everyone who is acquainted with the realities of practice knows the desire of 
some convicted persons to have their cases tried over again and their frequent 
repudiation of counsel after their hopes for acquittal or for lenient punishment 
have failed to materialize. It is easy for such a person to rationalize his own 
wishful thinking—together with hopeful comments of counsel—into a structure of 
promises, coercion, and trickery; to assume incompetency and disinterest or 
worse, upon the part of counsel. But mere general assertions of incompetency 
or disinterest do not constitute a prima facie showing required by the statute to 
support a petition for habeas corpus.” 

Mr. Justice Jackson, with his logical mind and pungent expressions, has given 
the motive for all these writs in his dissenting opinion in Price v. Johnston 
(334 U. S. 266; 92 L. ed. 1356), and we set forth his word for the committee from 
that opinion: 

“This case is typical of many based on repeated habeas corpus petitions by 
the same prisoner. This petitioner is serving a long term for armed bank 
robbery. Confinement is neither enjoyable nor profitable. And it is safe to 
assume that it neither gives rise to new scruples nor magnifies old ones which 
would handicap petitioner’s preparation of one habeas corpus application after 
another. If the trial court rules one set of allegations deficient, concoction 
of another set may bring success. Under this decision, failure to allege the 
most obvious grounds in earlier applications, or to support them with facts 
in a later petition, is not fatal. The number of times the Government must 
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retry the case depends only on the prisoner’s ingenuity, industry and imagina- 
tion. This prisoner, in his fourth petition in 8 years, has now gotten around 
to charging that, at his trial in 1938, the Government knowingly employed false 
testimony to obtain the conviction. This issue substantially involves a retrial 
of the original conviction after more than 10 years have passed by, memories 
are blurred, evidence is lost, and parties dispersed. The petition is unac- 
companied by any particulars supporting this most serious charge against 
the court and responsible officers of the law. The prisoner, of course, has 
nothing to lose in any event. Perjury has few terrors for a man already 
sentenced to 65 years’ imprisonment for a crime of violence. Even such honor 
as exists among thieves is not too precious to be sacrificed for a chance at 
liberty. Consequently, his varying allegations can run the gamut of all those 
perpetuated in the pages of the United States reports. * * * 

“This is one of a line of cases by which there is being put into the hands 
of the convict population of the country new and unprecedented opportunities 
to retry their cases, or to try the prosecuting attorney or their own counsel, 
and keep the Government and the courts litigating their cases until their 
sentences expire or one of their myriad claims strikes a responsive chord or 
the prisoners make the best of increased opportunities to escape. I think this 
Court, by inflating the great and beneficent writ of liberty beyond a sound basis, 
is bringing about its eventual depreciation.” 

For those who like to examine statistics reference is made to dissenting 
opinion of Mr. Justice Frankfurter in Brown vy. Allen (344 U. S. 443; 97 
L. ed. 469 (see appendix to opinion of Mr. Justice Frankfurter) ); Statistics 
on Federal Habeas Corpus by William H. Speck, 10 Ohio State Law Journal 
337; Statistics of the Administrative Office of the United States Courts; on 
writs from Aleatraz, see: Goodman: Use and Abuse of Habeas Corpus, 7 
Federal Rules Decisions, pp. 314, 315. 

If you think that habeas corpus under this discussion has reached the limits 
of its logic, then you are mistaken. The writ is now being asserted by pris- 
oners on grounds of alleged mistreatment and deprivation of privileges (see: 
Habeas Corpus—Mistreatment of Federal Prisoners—Remedies Available—36 
Minnesota Law Review 974). 


AMENDMENTS OF 1948——-RESULTS 


In 1942, the Judicial Conference of the United States began to consider 
the abuses of habeas corpus and appointed a committee to investigate and 
make a report. As a result two amendments were proposed: One, relating to 
procedure on habeas corpus hearings, the other attempted to limit the juris- 
diction of the lower Federal courts with respect to persons convicted of 
crimes in State courts. These amendments were enacted by the Congress and 
became effective in July, 1948. 

Therefore, the present Federal acts affecting the States on habeas corpus 
are as follows: 

“Sec. 2241, Power to grant writ. 

““(a) Writs of habeas corpus may be granted by the Supreme Court, any 
Justice thereof, the district courts and any circuit judge within their respective 
jurisdictions. The order of a circuit judge shall be entered in the records of 
the district court of the district wherein the restraint complained of is had. 

“(b) The Supreme Court, any Justice thereof, and any circuit judge may 
decline to entertain an application for a writ of habeas corpus and may trans- 
fer the application for hearing and determination to the district court having 
jurisdiction to entertain it. 

“(c) The writ of habeas corpus shall not extend to a prisoner unless— 

“ *=* *€ 

“(ay oe 

“(3) He is in custody in violation of the Constitution or laws or treaties 
of the United States. 

“Sec. 2254. State custody; remedies in State courts. 

“An application for a writ of habeas corpus in behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted unless it appears 
that the applicant has exhausted the remedies available in the courts of the 
State, or that there is either an absence of available State corrective process or 
the existence of circumstances rendering such process ineffective to protect the 
rights of the prisoner. 
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“An applicant shall not be deemed to have exhausted the remedies available 
in the courts of the State, within the meaning of this section, if he has the right 
under the law of the State to raise, by any available procedure, the question 
presented.” 

There is no doubt that the members of the Judicial Conference of the United 
States, as well as Judge Parker and his committee, acted in good faith, and 
they had high hopes that these abuses would be limited to a considerable extent. 
This is all explained by Judge Parker in his article, Limiting the Abuses of 
Habeas Corpus—8 Federal Rules Decisions 171. 

In the reviser’s note to this section, it is stated: 

“This new section is declaratory of existing law as affirmed by the Supreme 
Court. (See ex parte Hawk, 1944, 64 S. Ct. 448, 321 U. S. 114; 88 L. ed. 572.)” 

In fact, Judge Parker said: (8 Federal Rules Decisions 171, 178) : 

“The provisions of the Revised Code with respect to habeas corpus are very 
largely a mere codification of the best practice already worked out by court 
decisions.” 

Judge Parker points out that after certain decisions (Moore v. Dempsey, 
261 U. S. 86; 67 L. ed. 543; Mooney v. Holohan, 294 U. S. 103, 79 L. ed. 791; 
Bowen v. Johnson, 306 U. S. 19, 83 L. ed. 455; Waley v. Johnson, 316 U. S. 
101, 86 L. ed. 1302) all convicts had hope “of escaping punishment by making 
an attack on the court which has convicted them,” and “other evils developed 
in connection with this flood of habeas corpus litigation.” 

We now know that section 2254 (above quoted) failed to accomplish the 
objectives of its sponsors. This was largely due to the fact that the section 
was written in general, abstract language which made it susceptible to the 
subjective interpretation of each individual judge according to his own bent 
or notions. Then, too, there was great difficulty over exhaustion of remedies 
in a State court. The concepts of “exceptional circumstances of peculiar 
urgency” (Kennedy v. Tyler, 289 U. S. 13, 70 L. ed. 188) continued to be used 
as a basis for Federal courts issuing writs where prisoners were held under 
judgments of State courts. For some time there was uncertainty as to whether 
or not a petitioner had to apply to the Supreme Court of the United States for 
a writ of certiorari in order to exhaust all State remedies. It was first thought 
that application to the Supreme Court of the United States had to be made 
(Ex parte Hawk, 321 U. S. 114, 88 L. ed. 572) in order to complete the State 
exhaustion process. Then doubt was cast on this procedure by Wade v. Mayo 
(334 U. S. 672, 92 L. ed. 1647) ; then it was decided in Darr V. Burford (339 U. 8. 
200, 94 L. ed. 761), that the petitioner must apply to the Supreme Court of the 
United States for certiorari. What did a denial of certiorari mean? Some 
courts said it meant something, others said it meant nothing. If the State 
provided alternative remedies it was not known whether it was sufficient to 
exhaust one of these remedies or if all had to be exhausted. Finally, it was 
decided (Brown v. Allen, 344 U. 8. 443, 97 L. ed. 469) that it was only necessary 
to exhaust one of several alternative remedies. 

It would prolong this statement inordinately to go into the complexities of the 
exhaustion field. Those interested are referred to the annotation in 94 L. ed. 
p. 785. 


THE PRACTICAL RESULTS OF FEDERAL HABEAS CORPUS ON STATE CRIMINAL TRIALS 


We propose now to show this committee by illustrative cases what happens 
when Federal courts intervene in behalf of prisoners convicted in State courts 
by means of Federal habeas corpus. There are literally hundreds of cases 
from nearly all States, and we can only select a few. 


HAWK UV. O’GRADY, WARDEN (290 N. W. 911—NEBRASKA) 
Hawk convicted of “first degree murder while attempting to rob,” in Douglas 
County, Nebraska in 1986, and given life sentence; habeas corpus refused in 
Nebraska district court; affirmed Nebraska supreme court in Hawk v. O’Grady 
(137 Neb. 639, 290 N. W. 911 (1940), certiorari denied, 311 U. S. 645, 61 S. Ct. 
11 (1940); Federal district court refused habeas corpus, affirmed (Sth Cir. 
1942) 130 F. (2d) 910, certiorari denied 317 U. S. 697, 63 S. Ct. 435 (1943)); 
Nebraska supreme court refused original writ without opinion; United States 
Supreme Court denied original petition, er parte Hawk (318 U. 8S. 746, 63 S. Ct. 
991 (1943) ) ; applied for writ district Federal court and refused, also refused in 
circuit court, then applied to Supreme Court of the United States and refused, ex 
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parte Hawk (821 U. 8. 114, 64 S. Ct. 448 (1944)); Nebraska supreme court 
affirmed denial of writ by lower court, Hawk v. Olson (145 Neb. 306, 16 N. W. (2d) 
181 (1944) ; reversed on merits, 326 U. S. 271, 66S. Ct. 116 (1945) ); Nebraska 
supreme court explained former opinion to mean only that habeas corpus not 
proper remedy, Hawk v. Olson (146 Neb. 875, 22 N. W. (2d) 136 (1946) ) ; Federal 
district refused writ because coram nobis available (D. C.-Neb. 1946) 66 F. 
Supp. 195, affirmed (8th Cir. 1947) 160 F. (2d) 807; coram nobis denied on 
merits and affirmed by Nebraska supreme court, Hawk vy. State (151 Neb. 717, 
39 N. W. (2d) 561 (1949) ; certiorari denied 339 U. S. 923, 70 S. Ct. 984 (1950) ). 

This will show the committee how a case can be hurled and pitched from one 
court to another for 10 years, at the time and expense of Nebraska. 

In the interest of time we quote from vol. 4 (fall 1954) No. 2 of the Utah 
Law Review: 

“Some examples of these cases and the time lapse between conviction by the 
State court and final disposition of habeas corpus proceedings in the Federal 
courts are Frisbie v. Collins (342 U. S. 519 (1942), 10 years) ; Divon v. Duffy 
(342 U. S. 33 (1951), 3 years) ; and Dowd v. United States (340 U. S. 206 (1950), 
13 years).” 

STATE UV. DON JESSE NEAL (UTAH) 


(The chronology of this case was furnished by Hon. E. R. Callister, attorney 
general of Utah.) 

May 23, 1951: Sgt. Owen T. Farley of the Salt Lake City Police was shot 
fatally in an automobile while he was driving Neal and a woman companion to 
police headquarters for questioning in a robbery; October 2, 1951: Trial begun 
in Utah Third District Court; October 4, 1951: Jury returned verdict of guilty 
of murder in the first degree; October 16, 1951: Motion for new trial denied and 
Neal sentenced to die on December 13, 1951. Notice of appeal filed with Utah 
Supreme Court and stay granted pending appeal; February 15, 1952: Appeal filed 
with Utah Supreme Court; October 6, 1952: Case argued before Utah Supreme 
Court; March 28, 1953: Utah Supreme Court affirms conviction; July 20, 1953: 
Petition for rehearing filed with Utah Supreme Court; October 29, 1953: Petition 
for rehearing denied; November 5, 1953: Utah Supreme Court stays execution 
pending application to the United States Supreme Court for writ of certiorari; 
May 4, 1954: United States Supreme Court denies petition for writ of certiorari; 
May 15, 1954: Neal sentenced to die on June 19, 1954; June 4, 1954: Petition for 
writ of habeas corpus filed in United States District Court for Utah; June 11, 
1954; United States District Court for Utah denied the application for writ of 
habeas corpus. Appeal made to United States Court of Appeals, Tenth Circuit; 
June 16, 1954: Stay of execution granted by United States Court of Appeals, 
Tenth Circuit; June 22, 1954: United States Court of Appeals affirms district 
court’s denial of the application for writ of habeas corpus; June 23, 1954: Neal 
sentenced to die on August 3, 1954; July 23, 1954: Utah State Board of Pardons 
denies appeal for commutation of sentence; July 28, 1954: Petition for writ of 
habeas corpus filed with Utah Supreme Court. .-Denied on same date; July 31, 
1954: Stay of execution granted by United States Supreme Court Justice Tom 
Clark; April 4, 1955: United States Supreme Court denied petitions for writ 
of certiorari of both the Utah Supreme Court’s denial of the petition for writ of 
habeas corpus and of the circuit court of appeals affirmance of the district 
court’s denial of writ of habeas corpus; April 8, 1955; Neal sentenced to die on 
May 9, 1955; April 19, 1955: Petition for writ of habeas corpus filed in United 
States District Court for Utah; April 29, 1955: Petition for writ of habeas corpus 
and stay of execution denied by United States district court; May 2, 1955: 
United States district court grants stay of execution; May 7, 1955: Motion to 
vacate United States district court’s stay of execution taken under advisement 
by Tenth Circuit Court of Appeals and a stay granted by that court; May 23, 
1955: Petition for writ of habeas corpus argued before Tenth Circuit Court of 
Appeals; May 26, 1955: Petition for writ of habeas corpus denied by Tenth Cir- 
cuit Court of Appeals. Granted a stay of execution until June 15, 1955. Cir- 
cuit court also vacated the district court’s order staying execution. 


STATE V. BRAASCH AND SULLIVAN 
(UTAH) 


(The chronology of this case was furnished by Hon. BE, R. Callister, attorney 
general of Utah.) 
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October 22, 1949: Service station attendant murdered in Beaver, Utah; Octo- 
ber 23, 1949: Braasch and Sullivan arrested in Las Vegas, Nev., and confessed 
murder; October 25, 1949: Charged with first degree murder; December 20, 
1949: Found guilty of first degree murder. Sentenced to die on February 16, 
1950; February 3, 1950: Motion for new trial denied; February 8, 1950: Notice 
of appeal filed with Utah Supreme Court. Stay of execution granted; April 4, 
1950: Appeal filed with Utah Supreme Court ; March 24, 1951: Conviction affirmed 
by Utah Supreme Court; April 30, 1951: Petition for rehearing filed with Utah 
Supreme Court; June 19, 1951: Petition for rehearing denied by Utah Supreme 
Court; July 11, 1951: Sentenced to die on August 21, 1951; August 2 1951: 
Application for commutation of sentence filed with Utah Board of Pardons; 
August 7, 1951: Governor signs reprieve until next meeting of the Board of 
Pardons on August 29; August 29, 1951: State board of pardons refuses to 
commute death sentence; September 7, 1951: Utah Supreme Court grants stay 
of execution pending application to United States Supreme Court for writ 
of certiorari; January 7, 1952: United States Supreme Court denies petition 
for writ of certiorari; January 14, 1952: Utah Supreme Court sets aside stay of 
execution; January 22, 1952: Sentenced to die on February 26, 1952; January 
30, 1952: State board of pardons asked to rehear application for commutation 
of death sentence; February 16, 1952; State board of pardons refuses to rehear 
application for commutation of sentence; February 18, 1952: Application for 
writ of habeas corpus filed with Utah Supreme Court; February 19, 1952: 
Supreme Court denies application for writ of habeas corpus; February 23, 1952: 
United States District Court for Utah grants 45 days’ stay of execution pendiug 
action of application for writ of habeas corpus; March 14, 1952: Amended peti- 
tion for writ of habeas corpus filed in United States district court; March 
31, 1952: United States district court orders psychiatric study of defendants; 
April 8, 1952: Defendants appear before United States district court on the 
petition for writ of habeas corpus and hearing held thereon; April 4, 1952: 
United States district court grants another stay of execution pending further 
proceedings in that court. Retains jurisdiction until State remedies are ex- 
hausted; December 23, 1952: Application filed with Utah Supreme Court for 
writ of habeas corpus; February 6, 1953: Utah Supreme Court denies applica- 
tion for writ of habeas corpus; February 25, 1953: Petition for rehearing filed 
with Utah Supreme Court; February 26, 1953: Utah Supreme Court denies peti- 
tion for rehearing. Application made to the United States Supreme Court for 
writ of certiorari; October 19, 1953: United States Supreme Court denies certi- 
orari; November 30, 1954: United States district court grants writ of habeas 
corpus applied for in that court on February 20, 1952, but orders defendants to 
remain in custody pending appeal; February 2, 1955: Findings of fact and order 
granting the writ filed in United States district court. Case now in process of 
appeal to Tenth Circuit Court of Appeals. 

In the above case when the judge of the district court of the United States 
decided that Braasch and Sullivan should exhaust State remedies he gave his 
opinion to the effect that the constitutional rights of the petitioners had been 
violated by the Utah officials (107 F. supp. 514), and this was as musch as to 
say to the Utah Supreme Court that it should be of the same opinion. The 
Utah Supreme Court refused to follow this intimation (er parte Sullivan, 253 
P. 2d 378) and dismissed the application for habeas corpus but the intimation 
of the Federal judge was a little too much for Justice Henroid of the Utah 
Supreme Court. On this point he commented: 

“The United States district court heard the evidence presented to it, and if 
it had jurisdiction, as it claims, it very well could have granted or denied the 
petition. Why it did neither, but chose to permit this case to find haven again 
in this court by way of petition anew, is a matter of conjeeture here and a matter 
of personal conviction there. In permitting and encouraging its voyage back to 
the Supreme Court of Utah, the Federal court, in a judgment punctuated by 
opinion, has intimated strongly that else we do its bidding it quite assuredly 
will, creating the anomaly of two courts having concomitant jurisdiction, the one 
to survive a refusal of the other to agree.” 


PEOPLE UV. ADAMSON (210 P. 2D. 13) (CALIFORNIA) 


The Supreme Court of California gives the history of this case as a result of 
an opinion entered in an application for coram nobis as follows: (Adamson had 
been convicted for the murder of a widow 64 years of age, her body having been 





48 HABEAS CORPUS 






found in her apartment in Los Angeles on July 25, 1944. The murder was com- 
mitted in perpetration of a burglary). 

“The judgment attacked on the above grounds was rendered on November 27, 
1944. It was affirmed on appeal on January 4, 1946 (People v. Adamson, supra, 
27 Cal. 2d. 478, 165 P. 2d 3); a petition for rehearing was denied on January 
31, 1946; and defendant was resentenced by the trial court on February 15, 
1946. On June 23, 1947, the United States Supreme Court affirmed the decision 
of this court (Adamson v. California, supra, 332 U. 8S. 46, 67 Sup. Ct. 1672, 91 
L. Ed. 1903, 171 A. L. R. 1223), and on October 13, 1947, that court denied a peti- 
tion for rehearing (332 U. S. 784, 68 Sup. Ct. 27, 92 L. Ed. 367). On November 
18, 1947, the trial court set February 6, 1948, as the date for defendant’s execu- 
tion. On January 30, 1948, just 1 week before the date set for his execution, 
defendant petitioned this court for the writ of habeas corpus. The petition was 
denied. The United States Supreme Court denied certiorari to this court (Adam- ; 
son v. California (February 5, 1948), 333 U. S. 831, 68 Sup. Ct. 610, 92 L. Ed. q 
1115). Thereafter (later in the day on February 5, 1948), a judge of the United 4 
States district court granted a stay of execution to permit consideration of a 
petition for habeas corpus in that court. On February 16, 1948, the district 
judge denied the petition for habias corpus and on March 2, 1948, he refused a 
certificate of probable cause for appeal. On March 29, 1948, the trial court again 
fixed a date for execution: June 4, 1948. Thereafter a judge of the United 
States Court of Appeals for the Ninth Circuit denied defendant’s application 
for certificate of probable cause for an appeal from the district court order 
(ex parte Adamson (May 11, 1948), 167 F. 2d. 96). The United States Supreme 
Court denied certiorari to the court of appeals (ex parte Adamson (June 1, 
1948) , 334 U. S. 834, 68 Sup. Ct. 1342, 92 L. Ed. 1761). On June 2, 1948, defendant 
filed his petition for coram nobis in the trial court and that court ordered execu- 
tion stayed and issued its order to show cause why the petition should not be 
granted. The People then filed a motion for a denial of the relief prayer for 
with affidavits denying generally and controverting specifically the material 
allegations of the petition, and also a demurrer. On July 12, 1948, the trial 
court made its order that demurrer to petition * * * is sustained without leave 
to amend. Defendant attempted to appeal from this nonappealable order (see 
People v. Adamson (1949) supra, 33 Cal. 2d 286, 201 P. 2d 537). After dismissal i 
of this purported appeal the trial court, on February 15, 1949, heard argument : 
and rendered the judgment denying petition for writ of error coram nobis from 
which the present appeal is taken, and set May 6, 1949, as the date of execution. 
On April 25, 1949, defendant filed with this court an application for stay of 
judgment pending appeal and, some of the justices being of the view that de- 
fendant had shown probable cause for reversal, on May 4, 1949, we granted 
defendant’s application for stay of execution. After further consideration we 
are satisfied that the appeal is devoid of merit . 


SMITH UV. BALDI (PA.) (362 PA. 222; 66 A. 2D 764; 344 U. S. 561; 97 L. ED. 549) 


“The petitioner, James Smith, killed a taxi driver on January 15, 1948; the 
trial was continued from time to time to enable counsel for petitioner to obtain 
records from Brooklyn State Hospital in New York on question of sanity; on 
September 21, 1948, plea of not guilty withdrawn and a plea of guilty generally 
entered ; evidence was obtained from New York showing at one time considered 
insane and then recovered and is charged; court ordered a psychiatrist to ex- 
amine petitioner and he gave as his opinion that petitioner was sane at the 
time the crime was committed; sentenced to death February 4, 1949; petitioner 
then appealed to Supreme Court of Pennsylvania, who on the 24th day of June 
1949 affirmed the State court judgment; September 24, 1949, application for writ 
of habeas corpus made to Federal district court, and on October 4, 1949, prisoner 
produced and on 9th day of November 1949 the writ was dismissed (87 F. Supp. 
339) ; on the 26th day of April 1950 the circuit court of appeals affirmed (181 
F. 2d 847); in interim between district court decision and circuit court deci- 
sion, petitioner applied to Supreme Court of Pennsylvania for a writ of habeas 
corpus and on the 20th day of January 1950, the writ was refused (71 A. 2d 107) ; 
on October 9, 1950, the Supreme Court of the United States denied certiorari 
(340 U. S. 812) ; in a few hours another application for writ was made to Fed- 
eral district court ; execution was stayed, but the district court declined to enter- 
tain the application, and on the 20th day of February 1951 issued an opinion 
(96 F. Supp. 100); the circuit court of appeals affirmed (192 F. 2d 549), and 
the Supreme Court of the United States granted certiorari (343 U. S. 903) ; date 
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of opinion of circuit court of appeals was the 26th day of October 1951; argued 
April 29, 30, 1952, and reargued October 13, 14, 1952, in Supreme Court of the 
United States, and opinion of Supreme Court of United States issued on Feb- 
ruary 9, 1953. From this point on we have no further record of the case. 


PEOPLE UV. WELLS (CALIFORNIA) (202 P. 2D 53; EX PARTE WELLS, 90 FED. SUPP. 855) 


Wells had been convicted of an assault on prison officials in the California 
prison, and at the time of his conviction was undergoing an indeterminate sen- 
tence for possessing weapons, he being an inmate of the State prison. The 
minimum term of imprisonment which he was undergoing when the assault 
was committed was 5 years, and the statute provided no maximum term of 
imprisonment and none had been fixed by the adult authority. The result of 
this under California law was that he was undergoing a life sentence when 
the assault was committed, which is the subject of this case. Assaults on guards 
or other prison agents while undergoing life sentence is a capital offense in Cali- 
fornia. The Supreme Court of California affirmed Wells’ conviction in People v. 
Wells (202 P. 2d 53) on January 25, 1949; rehearing denied February 21, 1949; 
certiorari denied by the Supreme Court of the United States October 10, 1949; 
on January 27, 1950, Wells filed petition for habeas corpus in the district court 
of the United States. It should be remembered that his original conviction 
occurred on April 10, 1947, which was 2% years after the first offense of 1944, 
whereby he was undergoing the indeterminate sentence; the district judge in 
Ea parte Wells (90 F. Supp. 855) decided that Wells had not exhausted his State 
remedies and that he had a right to apply to the Supreme Court of California for 
habeas corpus; the district judge further held that the statute of California 
which fixed the death penalty in Wells’ case had not been properly construed 
by the Supreme Court of California, and although he sent the case to the Su- 
preme Court of California for the exhaustion of remedies, he told the court 
that the statute had not been properly construed and that, therefore, there had 
been a lack of due process; he retained the jurisdiction of the case for a final 
ruling on the merits; the Supreme Court of California dismissed the habeas 
corpus proceedings (Hz parte Wells, 221 Pac. 2d 947) and thereby reaffirmed 
their interpretation of the statute, this opinion being dated September 13, 1950; 
certiorari was denied by the Supreme Court of the United States on February 26, 
1951; on June 18, 1951, the district court held that the California statute under 
which Wells had been convicted when sentenced to death was unconstitutional 
because there was no reasonable basis for the classification involved; this was 
reversed by the circuit court of appeals on December 31, 1952 (Duffy v. Wells, 
201 F. 2d. 503). Rehearing was denied on February 19, 1953; from this point 
on we have no further information as to the final disposition of the case, but 
it will be noted that the original offense was committed in April 1947, and our 
last record of any official disposition is February 19, 1953. 

This committee will notice that we have now cited two instances in which the 
district court of the United States in reviewing State action in criminal cases 
sent the case back to the State courts on the theory that State remedies had not 
been exhausted, but in each of these two instances the Federal judges intimated 
what their opinion would be and intimated in advance that the State action was 
unconstitutional. 


STATE UV. WILSON, ET AL. (231 P. 2D, 288) (WASHINGTON STATE) 


“March 19, 1950, Jo Ann Dewey raped and murdered; June 28, 1950, jury con- 
victed Turman and Utah Wilson; August 9, 1950, new trial denied. Judgment 
and sentence entered, May 10, 1951. Judgment and sentence affirmed by Wash- 
ington State Supreme Court, July 13, 1951. Petition for rehearing denied, July 
19, 1951. Death warrants signed by Judge Cushing, of Clark County, for execu- 
tion August 20, 1951, August 13, 1951. Stay of execution denied by Governor 
Langlie, August 13, 1951. Stay of execution denied by chief justice, Washington 
Supreme Court, August 17, 1951. Stay of execution by regular order of Justice 
Hugo L. Black, Justice, United States Supreme Court, October 15, 1951. Certi- 
orari denied by United States Supreme Court, October 30, 1951. Death warrants 
signed by Judge Cushing for execution November 30, 1951, November 26, 1951. 
Petition for writ of error coram nobis denied by Washington Supreme Court, 
November 29, 1951. Petition for writ of habeas corpus denied by Washington 
Supreme Court, November 29, 1951. Proposed order staying execution denied by 
Washington Supreme Court, November 29, 1951. Petition for writ of habeas 
corpus denied by United States district judge, Sam M. Driver, of the eastern 
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district of Washington, November 29, 1951. Execution stayed by telegram from 
William Healy, judge, circuit court of appeals, December 3, 1951. Execution 
stayed by formal order of Justice William O. Douglas, United States Supreme 
Court, May 16, 1952. Order received from United States Supreme Court deny- 
ing certiorari of order of Washington Supreme Court denying petition for writ 
of habeas corpus, May 22, 1952. Death warrants signed by Judge Cushing for 
execution June 23, 1952, June 9, 1952. Petition for writ of habeas corpus filed 
in Federal district court, eastern district of Washington, June 20, 1952. Petition 
for writ of habeas corpus denied by Judge Sam M. Driver, June 22, 1952. Stay 
of execution for 2 weeks by telephone call, and later confirmed by regular order 
of Judge Albert L. Stephens of circuit court of appeals, July 10, 1952. Order 
of United States Circuit Judges Mathews, Stephens, and Orr vacating stay orders 
and terminating stay of execution, July 15, 1952. Death warrants signed by 
Judge Cushing for execution August 15, 1952, August 14, 1952. Execution stayed 
for 90 days by Governor Langlie, November 24, 1952. Death warrants signed by 
Judge Cushing for execution January 3, 1953, January 3, 1953. Executed.” 


STATE UV. DANIELS (231 N. C. 17), DANIELS UV. NORTH CAROLINA (REPORTED SUB. NOM. 
BROWN . ALLEN (344 U. 8. 443, 97 L. ED. 469) 


The petitioners were indicted in March 1949 for the murder of a taxicab driver ; 
they were convicted on June 6, 1949, and sentenced to death ; their counsel failed 
to perfect their appeal within the time provided by law and applied to the Supreme 
Court of North Carolina for certiorari, which application was dismissed on 
November 2, 1949 (State v. Daniels (231 N. C. 17)) ; in November 1949 the peti- 
tioners filed petition for writ of error coram nobis and this was dismissed on 
November 14, 1949; State filed motion to dismiss appeal, and this was allowed 
by the Supreme Court of North Carolina; the Supreme Court of the United 
States denied application for certiorari (Daniels v. North Carolina (339 U. 8. 
954) ) ; on the 11th of May 1950 petitioners filed another application for writ of 
error coram nobis, which was denied by the Supreme Court of North Carolina 
on May 24, 1950; petitioners filed application for habeas corpus in the district 
court of the United States and hearing was held on December 18 and December 21, 
1950; on July 14, 1951, the district court denied application for habeas corpus 
(Daniels v. Crawford (99 F. Supp. 208)) ; the ruling of the district judge was 
affirmed by the District Court of Appeals for the Fourth Circuit on November 5, 
1951; the Supreme Court of the United States granted petition for writ of cer- 
tiorari, and the case was argued twice before the Supreme Court of the United 
States (Daniels v. North Carolina, reported sub. nom. Brown v. Allen (334 U. 8S. 
443, 99 L. ed. 469) ) ; it was decided on February 9, 1953; rehearing denied April 
27, 1953 ; petitioners subsequently applied for another writ of error coram nobis, 
which was denied ; the sentence of the court was carried out on November 6, 1953. 


BROWN WU. ALLEN AND SPELLER V. ALLEN 


(Both of these cases are reported under Brown v. Allen, supra.) 

These two cases are not cases where the prisoners were tried together but they 
are individual cases where the defendants were convicted of capital offenses on 
independent charges of rape. The crimes occurred in different sections of the 
State. However, when these two cases, along with Daniels v. North Carolina, 
were heard in the Supreme Court of the United States the cases were all argued 
one after the other and were all decided in the opinion of Brown vy. Allen, supra. 
It would take too long to detail all the steps in these two cases. It is sufficient 
to say that both represent cases of convictions affirmed by the Supreme Court 
of North Carolina and the same story of petitions for habeas corpus in the dis- 
trict court, hearings on these petitions, arguments in the circuit court of appeals, 
certiorari granted by the Supreme Court of the United States, and two arguments i 
before that Court. 

Brown was arrested on Monday, June 19, 1950, for a rape committed on the pre- 
ceding Friday. He was convicted in September 1950. All of the proceedings 
going through all the courts of the State and then all through the Federal courts 
required until February 9, 1953, and the sentence of the State court was finally 
carried out on May 29, 1953, Brown having been convicted in September 1950. 

As to the petitioner, Speller, he was convicted at the November term 1947 of 
the Superior Court of North Carolina of rape. The Supreme Court of North 
Carolina gave him two new trials, and the third trial was affirmed by the Supreme 
Court (231 N. C. 549; 57S. BE. (2d) 759) ; Speller then applied for a writ of habeas 
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corpus in the district court of the United States, and the case went the usual 
course from the district court to the circuit court of appeals and to the Supreme 
Court of the United States. This case was disposed of along with Brown v. Allen, 
and the sentence of the State court was carried out on May 29, 1953. 

The committee will see that North Carolina was almost 6 years before sentence 


was executed. 
LEYRA UV. DENNO 


(347 U. 8S. 556; 98 L, Ed. 948) (New York) 


In one respect this is the most significant case of all that we have discussed 
in that it shows how a case can be tried in the State courts, going all the way 
to the highest Appellate Court of New York, a new trial granted, the case 
tried again, and appealed to the Appellate Court of the State of New York, 
and affirmed. All State remedies having been exhausted and the case having 
been fully tried in all the courts of the State of New York, with certiorari denied 
by the Supreme Court of the United States, Leyra then sued out a petition 
for writ of habeas corpus in one of the United States district courts of New 
York, and the case then went the full routine of Federal hearings through the 
circuit court of appeals to the Supreme Court of the United States. The out- 
standing significance of this case is that it shows and clearly demonstrates 
that the same questions can be litigated fully in all the courts of the State, 
the petitioner can then ask the Supreme Court of the United States for certiorari 
to pass on these same questions, and the Supreme Court of the United States 
refuses the application for certiorari. The identical questions (competency oi 
confession) have been litigated through all the Federal courts and the Supreme 
Court of the United States then grants certiorari, although it had previously 
refused to do so when the matter was going through the State courts and on 
the same question of confessions; the certiorari, however, is granted when the 
case comes through the Federal courts on the same question of confessions, and 
the Supreme Court of the United States then reverses the case and orders 
another trial. We do not know the final disposition of the case, but we do 
know that the crime took place on January 10, 1950 (Leyra was convicted of 
killing his father and mother), and that the case was finally decided by the 
Supreme Court of the United States on June 1, 1954. There were 3 confessions 
involved in the case but 1 of the confessions that Leyra made to his business 
partner was admitted to have been made voluntarily and without any physical 
or mental coercion. 

We can gather cases from most of the States in the Union to support our 
position. The cases we have discussed above show the terriffic delays and costs 
with which the States are confronted in an attempt to enforce their criminal 
laws. In the case of Braasch and Sullivan discussed above: On April 15, 1954, 
the Governor of Utah submitted a bill to the United States for $15,872.50 for 
board and custody of these 2 prisoners while they were detained under the 
jurisdiction of the Utah Federal district court (Salt Lake Tribune, April 16, 1954, 
p. B-1, col. 5). The newspaper took note of the fifth-year lapse of the case in 
an article entitled: “Braasch, Sullivan Case Five Years Old Today” (Deseret 
News, October 22, 1954, p. B—1). 


THE PROPOSED LEGISLATION (H. R. 5649) 


We are asking this committee to approve a proposed amendment (H. R. 5649) 
to section 2254 of title 28 of the United States Code so that section 2254 will read 
as follows: 

“State custody ; remedies in State courts: 

“Conclusive effect of order or judgment of State court. 

“(a) An application for a writ of habeas corpus in behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted unless it appears 
that the applicant has exhausted the remedies available in the courts of the 
State, or that there is either an absence of available State corrective process or 
the existence of circumstances rendering such process ineffective to protect 
the rights of the prisoner. 

“(And then follows the second section, which I conceive to be a limitation 
upon that broad general power, if honestly interpreted and honestly construed 
and applied. ) 

“An applicant shall not be deemed to have exhausted the remedies available 
in the courts of the State, within the meaning of this section, if he has the right 
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under the law of the State to raise, by any available procedure, the question 
presented. 

“(b) A Justice of the Supreme Court, a circuit judge or a district court or 
judge shall entertain an application for a writ of habeas corpus in behalf of a 
person in custody pursuant to a judgment of a State court, only on a ground 
which presents a substantial Federal constitutional question (1) which was not 
theretofore raised and determined (2) which there was no fair and adequate 
opportunity theretofore to raise and have determined, and (3) which cannot 
thereafter be raised and determined in a proceeding in the State court, by an 
order or judgment subject to review by the Supreme Court of the United States 
on a petition for certiorari. 

“An order denying an application for a writ of habeas corpus by a person in 
eustody pursuant to a judgment of a State court shall be reviewable only on a 
writ of certiorari by the Supreme Court of the United States. The petition for 
the writ of certiorari shall be filed within 30 days after the entry of such order.” 

It is easy to see that this proposed amendment is based on the assumption 
that the States will provide adequate procedures in their criminal codes, for 
raising all possible violations of Federal constitutional rights, including ques- 
tions that should be raised during the trial, as well as adequate postconviction 
remedies. Considering the doctrine of waiver, and also considering the fact 
that many questions should properly be presented during the normal course of 
the trial, with review on appeal, it is not thought that an adequate postcon- 
viction remedy should lend itself to every type of Federal constitutional ques- 
tion. This means that persons held in custody pursuant to State court judg- 
ments should seek relief in State courts with review of State action to be only 
by the Supreme Court of the United States, and not by the lower Federal courts. 

To accomplish this objective a State prisoner in order to obtain a writ of 
habeas corpus in a Federal court must allege and show the following: 

(a) A ground which presents a substantial Federal constitutional question, 
which was— 

(1) Not theretofore raised and determined. If the records of the State 
court show determination of the question then this should end the matter 
as far as the Federal court is concerned. The prisoner, of course, can 
prosecute the matter on through the State court to the Supreme Court of 
the United States. 

(2) Which there was no fair and adequate opportunity theretofore to 
raise and have determined: This makes it incumbent on a prisoner who 
is held under State court judgment to avail himself of adequate State 
procedures to raise alleged questions of violation of Federal constitutional 
rights. He should not be allowed to take his chances on a State trial, and 
at the same time hold back or in reserve some alleged Federal constitutional 
ground whereby he can try the case over again in the Federal courts upon 
new evidence and upon grounds that the State judge and jury never had 
an opportunity to pass upon. 

There is implicit in this provision that if the State does not furnish the 
prisoner a fair and adequate opportunity to raise his Federal constitutional 
questions, then the Federal courts can intervene with habeas corpus. 

(3) Which cannot thereafter be raised and determined in a State court 
proceeding by an order or judgment subject to review by the Supreme Court 
of the United States on a petition for certiorari: This simply means that 
the burden is on the prisoner to show that he cannot go back to the State 
court and obtain relief with normal review by the Supreme Court of the 
United States. 

(b) This last paragraph simply provides that where a State prisoner applies 
to a Federal court for habeas corpus and it is refused, then the refusal is review- 
able only by the Supreme Court of the United States on application for certiorari 
and such application must be made within 30 days from date of order of denial. 
This will eliminate repeated applications and denials as well as one appeal 
after another for delay, all based upon false or groundless claims. It will also 
give the Supreme Court of the United States an early opportunity to give relief 
in the few cases that do have some merit. 

The opponents of this kind of legislation always cite the case of Moore v. 
Dempsey (261 U. 8S. 86, 67 L. ed. 543). It should, however, be remembered that 
the eloquent words of Mr. Justice Holmes are all based on the allegations of the 
petition alone. If you want to see that this case was after all a small matter 
from a legal point of view, then read the final result in 6 Arkansas Law Review 1, 
The Aftermath of Moore v. Dempsey, by J. S. Waterman and E. E. Overton. 
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We say this committee should carefully explore the motives of those who 
oppose this proposed legislation. No matter how plausible their rationalizations 
or how well concealed in persuasive in verbiage their real purposes may be, 
they can have only one real reason: They want to prevent, or delay as long 
as possible, the States from carrying out their sentences against hardened 
and incorrigible criminals—men guilty of murder, many times self-confessed, 
and other heinous offenses. They want to play a cat-and-mouse game with the 
States, try the case in the State courts and hold back something so if they 
lose they will try the matter all over again in the Federal courts, many times on 
spurious allegations. 

We are not asking that a single individual be prevented or foreclosed from 
having the Supreme Court of the United States pass upon any alleged violation 
of his Federal constitutional rights, if that Court thinks he has a case worthy 
of review. We are not asking even in this legislation that the door be com- 
pletely closed against Federal intervention by habeas corpus; we have explained 
when the Federal courts can intervene by habeas corpus under this proposed act, 
and the Federal judiciary decides when those reasons exist. We only ask that 
the States be allowed to administer and enforce their own criminal codes with- 
out undue delay. We feel somewhat weary of cases riding from one jurisdic- 
tion to another, year after year, with no finality. We, too, believe in basic con- 
stitutional rights but they can be protected without paralyzation of the admin- 
istration of the States’ criminal codes. 

We are somewhat weary of repetitive writs of habeas corpus filed year after 
year and based upon ill-founded, meritless, and perjured allegations. Many 
times the real reason is a vacation from wrison or a trip uptown. 

We don’t think the States should be delayed, 2, 3, 5, and 7 years in carrying 
out their sentences after convictions in criminal cases. We don’t think that 
convicts who have committed horrible and barbaric crimes should be taught 
that it is unconstitutional and cruel to punish them at all, nor do we think 
that prisoners should live in a state of judicial guardage. 

There is no doubt that Congress has the power to say what Federal courts 
shall issue the writ and the procedure to be followed to make the writ avail- 
able (ex parte Bollman, 8 U.S. (4 Cr.) 74, 93, 95; in re Neagle, 1386 U. 8.1, 78). 

In 1883, a lawyer by the name of Seymour Thompson made a speech to the 
American Bar Association at Saratoga. It is reported in XVIII American Law 
Review 1, and the subject was, “Abuses of the Writ of Habeas Corpus.” He 
made some statements which apply to the present situation; he said: 

“No doubt it was intended by the framers of the act of 1867, that persons 
arrested upon State process might be enlarged by the Federal judicatories means 
of this writ. But it is not at all clear that it was intended that it should become 
a means in the hands of the Federal district and circuit judges of revising and 
reversing the judgments of the courts of the States without regard to their rank 
or dignity. * * * 

“By thus assuming to pass upon the jurisdiction of the courts of the States, 
these inferior Federal courts lift themselves out of the category of courts coordi- 
nate with those of the States, and take upon themselves the exercise of a super- 
intending jurisdiction over the State tribunals. It cannot be doubted that they 
have come to regard themselves as entitled to exercise, by this means, a super- 
visory authority over the State courts, because they have said so. (Mr. Thomp- 
son was referring to certain language of Mr. Justice Bradley, at circuit, in the 
case of er parte Bridges, 2 Woods 428, 480; 4 F. Cases 98, 105, Case No. 1,862, 
where Mr. Justice Bradley said: ‘It is contended, however, that where the de- 
fendant has been regularly indicted, tried, and convicted in a State court, his 
only remedy is to carry the judgment to the court of last resort, and thence by 
writ of error to the Supreme Court of the United States,.and that it is too late 
for a habeas corpus to issue from a Federal court in such a case. This might 
be so if the proceeding in the State court were merely erroneous; but where it is 
void for want of jurisdiction habeas corpus will lie, and may be issued by any 
court or judge invested with supervisory jurisdiction in such case.’ ” 

“The duty of supplying a remedy for this extraordinary state of things rests 
with Congress. Whenever a case has passed to judgment in a State tribunal, if 
the defendant thinks he is imprisoned contrary to the Constitution of the United 
States, to an act of Congress, or to a public treaty, he should be put to his appeal 
to the highest court of his State in which the question is examinable, and then to 
a writ of error to the Supreme Court of the United States. If these processes 
are thought too slow to vindicate the right of personal liberty, tne least that 
Congress can do is’ to provide a mode by which the decisions of the Federal 
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circuit and district courts may be reexamined in the Supreme Court of the 
United States.” 

We do not say that the Federal judges of the lower Federal courts are respon- 
sible for all these abuses. They have been most cooperative und ly far the 
greater number of their decisions have been in favor of the States. Favorable 
decisions, however, do not remedy the situation and Federal judges must follow 
the precedents of the highest Court in the Nation. The judges of the lower 
Federal courts know that something is wrong with the present system. The 
circuit judge who wrote the opinion in U. S. ew rel Feeley v. Ragen (C. A. 7, 166 
Fed. (2d) 976), exclaims: 

“We are not superlegislatures or glorified parole boards. * * * There is no 
room here for crusades or the fulfillment of missions.” 

We submit, therefore, that our cause is proper and just, and that this com- 
mittee should report this bill favorably. 

Mr. Jones. Will you identify these other gentlemen? 

Mr. Farzer. They are the Honorable Frank Lawley, assistant attor- 
ney general of a the Honorable Ralph Moody, assistant 
attorney general of the State of North Carolina, the Honorable C. 
William O'Neill, attorney general of the State of Ohio. 

Mr. Jones. We are glad to have you gentlemen with us this mcrning, 
and I particularly want to say a word of welcome to Ralph Moody 
from my State of North Carolina. We will now recognize the attor- 
ney general of the State of Kansas for testimony. 

Mr. Farzer. Thank you, Mr. Chairman, and members of the sub- 
committee. 


STATEMENT OF HON. HAROLD R. FATZER, ATTORNEY GENERAL 
OF KANSAS, ACCOMPANIED BY HON. C. WILLIAM O’NEILL, AT- 
TORNEY GENERAL OF OHIO; HON. FRANK LAWLEY, ASSISTANT 
ATTORNEY GENERAL OF PENNSYLVANIA; HON. RALPH MOODY, 
ASSISTANT ATTORNEY GENERAL OF NORTH CAROLINA; ROBERT 
E. HOFFMAN, ASSISTANT ATTORNEY GENERAL OF KANSAS; AND 
HERBERT L. WILTSEE, EXECUTIVE SECRETARY, NATIONAL 
ASSOCIATION OF ATTORNEYS GENERAL 


Mr. Farzer. I am Harold R. Fatzer, the attorney general of 
Kansas. I am a past president of the National Association of At- 
torneys General and I am appearing here today in behalf of that 
national association as chairman of a committee of the association 
which also includes the Honorable Herbert B. Cohen of Pennsylvania, 
the Honorable Harry McMullan of North Carolina, also past presi- 
dent of the association, and the Honorable C. William O’Neill of Ohio 
and now president of the association, in support of the passage of 
H. R. 5649. Also appearing with us are the Honorable Frank P. 
Lawley, Jr., deputy attorney general of Pennsylvania; the Honorable 
Ralph Moody, assistant attorney general of North Carolina; and the 
Honorable Robert E. Hoffman, assistant attorney general of Kansas. 

As representatives of the association, we feel that the passage of 
H. R. 5649 would be a long step toward the correcting of a situation 
which in many instances constitutes an abuse of the writ of habeas 
corpus. 

he writ of habeas corpus is a treasured and traditional remedy in 
English-speaking countries which historically inquires as to whether 
proceedings under which a prisoner is restrained are void. It was 
formerly only used to question the jurisdiction of the court which im- 
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posed judgment. The term “jurisdiction” has, however, been so ex- 
tended in the Federal courts that it has come to be synonymous with 
“due process of law” and if due process is violated the Federal courts 
have held jurisdiction is lost and a writ will issue (Brown v. Allen, 
the case in North Carolina, 344 U. S. 343, 97 L. Ed. 469.) This case 
and many other decisions of the Supreme Court and lower Federal 
courts has resulted in a swamping of the Federal courts with - — 
cations for habeas corpus by State prisoners and a resulting rom 
in the expeditious punishment of criminals as well as an increased 
burden upon the Federal courts. Coupled with delay, of course, 
comes increased costs to the States and the Federal Government in 
the bringing to justice of criminals and an attendant loss of prestige 
and respect by all citizens for the judiciary—State and Federal—and 
its ability to administer criminal justice. 

For a number of years our association has considered the problem 
of the use of the writ of habeas corpus by State prisoners in lower 
Federal courts. This problem was disc ‘ussed by the attorney general 
of Indiana before the association at its annual conference in 1946. 
In 1951, the Honorable Harry McMullan recommended in his presi- 
dent’s address to the conference that a committee be set up to make a 
careful study of this problem and that such committee report to the 
next annual conference of the association. 

In December 1952, at the annual conference of the association, this 
problem was considered of such importance that an extended panel 
discussion was held, participated in not only by the attorneys general 
but also by a representative of the Conference of Chief Justices, Chief 
Justice James W. Cammack of Kentucky. 


One of the resolutions adopted at this conference directed the 
executive committee to maintain close watch on cases involving the 
principles under discussion and further to develop and submit for 
congressional consideration, amendments to Federal statutes which 
would: 


Prohibit in proceedings commenced by petitions to a Federal court for writ 
of habeas corpus the raising of each and every constitutional question which 
was or might have been raised and determined in proceedings theretofore held 
in any court of any State, excepting only those cases in which it appears that 
there has been such violation of constitutional rights as to deny to the prisoner 
due process of law. 

In my address as president to the 1953 annual conference of the 
association I recommended a continuation of the committee appointed 
to study this problem and to propose proper and adequate congres- 
sional legislation to clarify the jurisdiction of lower Federal courts 
where resort to habeas cor pus in such courts involved criminal cases 
which had been previously processed through State courts and cer- 
tiorari denied by the Supreme Court of the United States. 

A resolution was adopted at this 1953 conference to support the 
action of the various States in the Supreme Court of the United States 
to secure a judicial declaration limiting the use of habeas corpus in 
these cases. It was also resolved that if the Supreme Court of the 
United States decided the cases adversely to the contention of the 
States, that the association would then join with the Conference of 
Chief Justices in requesting Congress to eliminate the abuses. The 
first approach failed in the decision of the Supreme Court of the 
United States in Eliott v. Hendricks (213 Fed. 2d 922, certiorari 
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denied, 345 U. S. 1976). This was a Pennsylvania case. Forty-two 
States joined in the briefs of the State of Pennsylvania in that case. 

In 1954 at our next annual conference, a panel discussion was again 
held on the habeas corpus problem and postconviction procedures. 
An address was made at this panel discussion by the Hon. Harold L. 
Sebring, associate justice ae former chief justice of the supreme 
court of Florida. In the course of his address Justice Sebring pre- 
sented the amendments recommended by the National Conference of 
Chief Justices to title 28 U.S. C., section 2254, which in effect would 
add two subsections to this section for the Federal statutes. The 
association endorsed the proposed amendment presented to it which 
had been adopted by the Conference of Chief Estiten and was later 
approved by the Judicial Conference of the United States in March 
1955. This amendment is, in substance, H. R. 5649 presently before 
this committee. The association considered the proposed amendment 
to the Federal statutes as a step forward in eliminating the abuse of 
the write of habeas corpus although some members were fearful that 
the proposal would not completely resolve the jurisdictional conflict 
which exists. 

Much has been said and still more has been written by judges and 
legal scholars concerning the abuse of habeas corpus by State prisoners 
in the Federal courts. In Kansas this situation is just as prevalent as 
it is, Iam sure, in other States. The inmates of our State penitentiary 
have the benefit of advice from fellow prisoners who have become ex- 
perts in the law of habeas corpus and who have taken it upon them- 
selves to enlarge the avenues of possible escape from the penitentiary. 

To give this subcommittee some idea of the statistical scope of the 

roblem, I should like to present the following overall figures from 
<ansas. In the period from January 1, 1953, to date there have been 
§1 petitions for habeas corpus filed in the United States District Court 
for Kansas by 39 petitioners who are State prisoners; 62 of these peti- 
tions were filed by 20 men; in other words, three-fourths of the total 
petitions were filed by half of the men petitioning. The most petitions 
filed in our Federal district court by any 1 man was 10 in that period of 
time. During the same period of time, it is interesting to note, 31 
applications were filed by 25 State prisoners in the State District Court 
of Leavenworth County, Kans., and of these 25, 4 are among the re- 
peaters listed above as petitioners in the Federal court. Also during 
the same period of time, our Supreme Court had its docket cluttered 
with 20 opinions on habeas corpus or an average of over 1 per month 
for each month of the judicial year. 

Now a few specific examples may best serve to illustrate the prob- 
lem as it exists in Kansas. In Crebs v. Hudspeth (160 Kan. 650, 164 
Pac. 2d 338), Justice Parker of our supreme court reviewed the habeas 
corpus history of the this flagrant repeater. A digest of the opinion’s 
summary of Crebs resort to the writ shows that he had applied 5 times 
to the State supreme court, 1 time to the United States Supreme Court 
directly, twice had writ of certiorari denied in attempted appeals to the 
United States Supreme Court from denial by the State supreme court; 
3 applications in the United States district court, 1 of which resulted 
in an attempted appeal to the Circuit Court of the 10th Circuit, making 
a total of 12 proceedings at the time the opinion was written in 1945. 
In spite of this glaring abuse, our State supreme court considered his 
application on its merits in a lengthy and well-reasoned opinion. 
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After this opinion it was necessary for the Supreme Court of the 
United States again to deny certiorari. This man’s criminal record 
shows four felony convictions and that he is presently serving a life 
sentence as an habitual criminal, which commenced in 1930; further, 
there is presently a hold order in ’the records of our State penitentiary 
for the State of Colorado for escape from the prison of that State. 

The proceedings of record in the case of one Bill Pyle, a State 
prisoner, show resort to the supreme court of our State in 5 cases plus 1 
now pending. In each of these cases certiorari was applied for to the 
United States Supreme Court. One application was made directly to 
the Supreme Court of the United States. Numerous applications 
have been made to the United States District Court for the District of 
Kansas and 2 of these are included in the statistics above quoted for the 
past 2 years. This man’s criminal record shows him to have six felony 
convictions and numerous misdemeanor convictions. 

Virgil Current shows two applications of record in our supreme 
court, in both of which certiorari has been denied by the Supreme 
Court of the United States. In the past 2 years he has filed 7 appli- 

cations in the United States District Court for the District of Kansas, 
1 of which is now pending. He has also filed 3 applications in the 
State District Court of Leavenworth County, Kans., making a total 
of 12 proceedings. This prisoner’s record shows him to have been 
convicted 5 times of felonies. He is presently serving a 30-year habit- 
ual sentence. 

On October 28, 1947, Nathaniel Germany shot and killed one David 
Gray, a high-school student in Kansas City, Kans. When about to go 
to trial in January 1948, he was found to be insane by a commission 
at the time of trial and was sent to a State hospital. Upon being dis- 
charged as restored, he was returned to Kansas City and tried in Janu- 
ary 1951. He was found guilty by a jury and the death sentence was 
imposed. He appealed to the Supreme Court of Kansas, and in July 
1952, the court affirmed the conviction. He applied for certiorari to 
the Supreme Court of the United States. This was denied. On the 
day his death sentence was to be carried out, Germany through his 
counsel, applied to the Federal district court for a writ of habeas cor- 
pus, alleging new evidence and numerous other questions. His exe- 
cution was stayed by the Federal court on the basis of the petition. 
The Federal court continued the matter for 90 days during which time 
petitioner’s counsel was directed to apply to the Supreme Court of 
Kansas for a writ. This was denied in February 1953. Germany then 
proceeded through his petition still on file in the Federal court. A 
rather long hearing was held and the Federal court denied the writ, but 
granted an appeal to the Tenth Circuit Court at the cost of the Fed- 
eral Government. The circuit court affirmed the ruling of the Fed- 
eral district court. Germany then sought certiorari for the second 
time to the Supreme Court of the United States. This was denied. 

The long and short of the above habeas corpus proceedings in the 
State supreme court, the Federal district court and the circuit court 
of appeals was that Germany was simplv attempting to use the writ of 
habeas corpus to secure a second appeal for the review of his case. As 
this committee knows, the writ may not be used for that purpose. 
Germany’s sentence was finally carried out December 1953. The pro- 
ceedings in the Federal courts thus resulted in about a year’s delay in 
the execution of the sentence of the State court. 
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In February 1947, one George Miller shot and killed the chief of 
police of Osawatomie, Kans. On March 5, 1947, he was called before 
the court for arraignment and plea. He was present in person and by 
counsel of his own choice. At his arraignment the judge fully ex- 
plained to Miller his rights, and the consequences of the pleas that he 
could make. Following this explanation, Miller pleaded guilty to 
first degree murder. Thereafter the court set the matter down to hear 
evidence for the purpose of determining whether the sentence should 
be death or life imprisonment. On March 11 the trial court heard 
evidence to determine sentence, and again the court questioned de- 
fendant, explaining his rights and making inquiry into his past history. 
After full Solari of the evidence, the court imposed the death sen- 
tence. An appeal was taken to the supreme court, in which the judg- 
ment of the trial court was affirmed. Prior to the hearing of the ap- 
peal, however, the supreme court appointed other cumhail aie a spe- 
cial commissioner at State expense, to do all things necessary in Miller’s 
behalf to insure that his rights were fully protected, for the reason 
that the competence of his counsel had been questioned. The court- 
appointed counsel filed an application for a writ of habeas corpus in 
the State supreme court, and after extensive hearings before the 
court’s commissioner, the court denied the writ. No application for 
certiorari was made. Thereafter petitioner applied tor a writ of 
habeas corpus in the Federal district court. 

This court assumed jurisdiction, again reviewed the case, but denied 
the writ. However, the Federal district court granted a stay of execu- 
tion, and an appeal to the circuit court at Federal Government ex- 
pense. On appeal to the tenth circuit, that court again reviewed the 
case at ieingtls but denied the writ. After 2 years’ delay, Miller’s 
sentence was carried out, but even this period of delay is nominal 
when compared with cases in other States. The case of Common- 
wealth v. Darcy in Pennsylvania is in point. 

Back in December 1947, David Darcy and three confederates com- 
mitted a series of armed robberies. On one such occasion, at a tavern, 
they shot two people inside and deliberately shot and killed an in- 
nocent bystander outside. 

Being represented by counsel, Darcy was tried by a jury, convicted 
of murder in the first degree and sentenced to death in June of 1948. 
In this case, guilt was admitted and the only question was the death 
sentence imposed. Following the denial of a motion for a new trial 
by the trial court, an appeal was taken by Darcy to the State supreme 
court which affirmed the judgment and sentence. 

The Supreme Court of the United States denied certiorari. While 
the application for certiorari was pending, Darcy filed a petition for 
writ oF habeas corpus in the State supreme court. This was refused 
and again certiorari was denied by the Federal Supreme Court. 

Next, a petition for reargument of the original appeal was filed in 
the State supreme court and, on the same day this was refused, a 
habeas corpus petition was presented to the Federal district court 
which decided to continue the case until still another habeas corpus 
— was presented to the State court—a procedure parallel to our 

iller ease. 

Darcy’s counsel filed such petition and the State supreme court 
again denied relief. Again the Federal Supreme Court denied 
certiorari. 
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The Federal district court then gave consideration to the petition 
before it, and after argument it, too, dismissed the petition. The 
court of “ees granted a stay of execution and on appeal, after ar- 
gument and reargument, before the full bench, this court in a 4 to 3 
decision sent the case back to the Federal district court for a hearing. 
This time, Pennsylvania applied for certiorari which was denied. 
The hearing was eventually held before two district judges who, 
after thorough consideration of close to 1,000 pages of additional 
testimony, again dismissed the petition. 

On appeal the court of appeals affirmed the judgment of the Fed- 
eral district court. As of this moment, Darcy can go to the Supreme 
Court of the United States still another time, and if unsuccessful 
there, he can start all over again in the Federal district court on some 
new ground. 

This litigation now has consumed over 7 years. 

With the exception of the extreme delay of 7 years present in this 
case Pennsylvania has had 5 other murder cases in which the same 
“merry-go-round” was used in unsuccessful attempts to defeat justice. 

In another Pennsylvania case, still in litigation—another murder 
case where a jury fixed the penalty at death—there is a graphic illus- 
tration of the tragedy of the present law. The murder occurred in 
September 1949. After a new trial was refused, an appeal was taken 
to the Supreme Court of Pennsylvania. The judgment and sentence 
were affirmed and a rehearing was denied. Then a petition for a new 
trial was presented to the State supreme court. This also was denied. 
Certiorari was also denied. Then, the lower State court denied a 
petition for writ of habeas corpus and—shortly thereafter the State 
supreme court did likewise. Again the Supreme Court of the United 
States denied certiorari. 

After all of this—a petition for a writ of habeas corpus was pre- 
sented to the Federal district court. A hearing was held and about 
400 pages of testimony were taken. 

The district judge dismissed the petition and on appeal, the court 
of appeals affivmed Again the United States Supreme Court denied 
certiorari. 

At this point, the prisoner applied for executive clemency. When 
this was refused another petition for writ of habeas corpus was pre- 
sented to the Supreme Court of Pennsylvania and denied. Three or 
four days before the execution of the sentence was to have taken place 
defendant, through counsel presented a petition for a stay of execution 
to Hon. Harold H. Burton, Associate Justice of the Supreme Court. 
Justice Burton denied the stay. His order, I believe, is significant. 
It reads: 

Upon examination of this petition, the record in the Supreme Court of 
Pennsylvania and the proposed petition for writ of certiorari, I find no sub- 
stantial basis for granting this stay of execution and it is accordingly denied. 
The next day—3 days before execution—relator filed a second petition 
for writ of habeas corpus in the Federal district court. The grounds 
alleged were the same as presented to the State supreme court and 
to Justice Burton. The district judge granted a stay of execution 
and held a 3-day hearing. Thereafter, he denied the petition. On 
appeal, the court of appeals sent the case back for a further finding 
of fact. Another lengthy hearing was held and again the district 
judge dismissed the petition. On appeal, the court of appeals granted 
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the writ. A new trial will be necessary unless Pennsylvania is success- 
ful before the Supreme Court of the United States. 

I cite this case to you not for the purpose of complaining about the 
decision. That must be done in the courts. I do believe that this 
case points up the conflicts which can arise under the present law. 
It would seem that an expression of opinion by a member of the highest 
Court in the land shiould foreclose further action. This case, 6 years 
after the murder, apparently stands for the proposition that it does not. 

Now, Mr. Chairman, and members of the committee, the statement 
of Hon. Ralph Moody, assistant attorney general of North Carolina 
which has been incorporated into the record, has some 10 additional 
cases from his State and from other States throughout this country 
in which there are similar parallel situations to those that have just 
been presented to the committee. 

In recent years the abuse of the writ of habeas corpus in the Fed- 
eral courts by State prisoners has been under discussion by the 
Judicial Conference of the United States and the Conference of Chief 
Justices, as well as by our association. 

A resolution was adopted by the Conference of Chief Justices at 
its annual meeting in September 1952. This resolution after appro- 
priate preamble expressed the view of the Chief Justices to be: 

Orderly Federal procedure under our dual system of government should require 
that a final judgment of a State’s highest court be subject to review or reversal 
only by the Supreme Court of the United States. 

In 1953, at the annual conference of the National Association of 
Attorneys General it was resolved that the most complete legislative 
solution to the problem was a return to the principle of the first 
Judiciary Act of 1789 which, in substance, denied to the courts of the 
United States the right to grant writs of habeas corpus to State pris- 
oners, but that nevertheless the association should join with the Con- 
ference of Chief Justices in preparing and seeking the enactment of 
congressional legislation which would eliminate the undesirable con- 
sequences of the present habeas corpus dilemma. 

Both the Conference of Chief Justices and the Judicial Conference 
of the United States adopted resolutions at their annual meetings in 
1952 and 1953 which called for a study of this problem. Committees 
of these organizations, together with a committee from our associa- 
tion, met in tee rea py D. C., in the spring and again in the fall of 
1954, It was agreed at the time of the first meeting that legislation 
was necessary in order to regulate the availability of the writ in Fed- 
eral courts to State prisoners. Proposed amendments were fully dis- 3 
cussed and after a number of revisions one was determined acceptable ; 
to the committee members present. It was generally understood that 
upon approval by the Judicial Conference of the United States, the 

onference of Chief Justices and the National Association of At- 
torneys General, the amendment to the Federal statute there proposed 
would be submitted to Congress with the recommendation that it be 
enacted into law. 

Although the proposed amendment, which is the same in principle 
as H. R. 5649, did not fully satisfy all the members of our association, 
the association did endorse the proposed amendment for enactment 
as a step forward in eliminating the abuse of the writ of habeas corpus. 

The Judicial Conference, the Conference of Chief Justices, and the 
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Attorneys General have no desire to deny any prisoner the full exer- 
cise of his constitutional rights. The Judicial Conference of the 
United States which drafted the legislation before you would not 
propose legislation depriving any prisoner of any constitutional right; 
neither would our association advocate or support legislation for that 
purpose. In common with the Judicial Conference and the Chief 
Justices, we seek only to regulate the procedural use of the writ—not 
to suppress the right to the writ. We believe that basic constitutional 
rights can be protected without paralysis of the administration of the 
States’ criminal codes. 

We here join our endorsement of this proposal with that of the Con- 
ference of Chief Justices and the Judicial Conference of the United 
States and urge that H. R. 5649 be enacted by this Congress. 

Thank you, Mr. Chairman, and members of the committee. 

Mr. Jones. Have you any questions, Mr. Quigley ¢ 

Mr. Quieter. No questions, Mr. Chairman. 

Mr. Jones. Any questions, Mr. Crumpacker ? 

Mr. Crumpacker. None, Mr. Chairman. 

Mr. Jones. Thank you very much, Mr. Fatzer. 

Mr. Fatzer. Thank you. 

Mr. Jones. Have you any further statement for the record at this 
time, Mr. Moody / 

Mr. Moopy. We do not want to encumber the record, Mr. Chairman. 
General Fatzer represents our views on the matter. 

Mr. Jones. Thank you very much, gentlemen. 

Mr. Farzer. Thank you. 

Mr. Jones. We are now delighted to hear from our colleague, the 
Honorable James C. Murray, Representative from the Third District 
of Illinois. 


STATEMENT OF HON. JAMES C. MURRAY, REPRESENTATIVE IN 
CONGRESS, THIRD DISTRICT, STATE OF ILLINOIS, ACCOMPANIED 
BY GRENVILLE BEARDSLEY, FIRST ASSISTANT ATTORNEY GEN- 
ERAL, OFFICE OF ATTORNEY GENERAL OF ILLINOIS 


Mr. Murray. Mr. Chairman, I would like to express my apprecia- 
tion of this opportunity to appear before you in support of H. R. 5649. 
With me is Mr. Grenville Beardsley, first assistant attorney general 
of the State of Illinois and one of Illinois’ very outstanding lawyers. 

I have a prepared statement and, rather than presume upon the 
committee’s time, I file the prepared statement with the committee 
for whatever use the committee may desire of it. The statement con- 
tains an analysis of the origin of this problem in Illinois, and I thought 
for the convenience of the committee I would only cite very briefly 
parts of the prepared statement and leave the prepared statement 
on file. 

Mr. Jones. I would be glad to have you proceed as you wish, and we 
will incorporate your statement into the record at this point and then 
you may proceed to testify. 
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(The statement referred to is as follows:) 


STATEMENT OF REPRESENTATIVE JAMES C, MURRAY, ILLINOIS, BEFORE THE JUDICIARY 
COMMITTEE IN Support or H. R. 5649 


Mr. Chairman and members of the committee, I would like to express by 
appreciation to this committee for the opportunity to appear here in support of 
H. R. 5649, a bill to amend section 2254 of title 28 of the United States Code in 
reference to applications for writs of habeas corpus by persons in custody of 
State officials pursuant to State convictions. 

In presenting my views this morning, I am also presenting the views of Latham 
Castle, the attorney general of the State of Illinois. Mr. Grenville Beardsley, 
the first assistant attorney general of the State of Illinois, has assisted me in 
the preparation of this testimony. 

I have a personal familiarity with this subject inasmuch as I had been an 
assistant attorney general in Illinois, assigned to the appeals division of that 
office, and participated to a great extent in much of the litigation in the State 
and Federal courts to which I believe the pending bill is directed. I was also. 
an assistant State’s attorney for Cook County for 2 years, assigned to the civil 
appeals section of that office, and participated in litigation which I believe will 
be of interest to this committee in considering this legislation. 

Much of my testimony before this committee is a result of subjective knowledge. 
of the facts. 

REASONS H. R. 5649 OUGHT TO BE ADOPTED 


I believe H. R. 5649 ought to be enacted into law for the following reasons : 
(1) It will correct a confusion presently existing in State criminal procedure. 
without infringing upon the rights of individuals ; 
(2) It will restore a proper balance between the Federal and State courts; 
(3) It will save a needless expenditure of State funds devoted to the enforce- 
ment of State criminal law ; 
(4) It will relieve Federal district courts from needless and eostly inquiries. 
into State criminal prosecutions. 
I believe that it has been represented to this committee that the problem which, 
Hi. R. 5649 seeks to correct is one that has been principally acute in the State of 
Illinois. Whether or not that statement is true, I do not know. The problem is 
a serious one in the State of Illinois. The history of the problem and its result 
in the State of Illinois could very easily occur in each of the 48 States. 
I would like to recite briefly the problem which the instant bill seeks to correct, 
its origin, and its history in Illinois. 


ORIGIN OF PROBLEM IN ILLINOIS 


Prior to 1946, the Illinois State penitentiaries had a prison rule, the effect of 
which was that no letter addressed to a Federal or district court judge would be 
permitted to be mailed from an inmate. This had been a rule in Federal and 
State penitentiaries which was declared by the United States Supreme Court to. 
be an encroachment upon the rights of prisoners. 


Ev Parte Hull (1941) (312 U. 8. 546) 


Some time prior to 1946, a letter was addressed to a Federal district court 
judge by a State prisoner. The letter was mailed by an inmate to the Federal 
district judge contrary to the State penitentiary rule. In his letter the prisoner- 
complained of the prison rule, and made allegations to the effect that his State 
conviction was the result of a denial of his Federal constitutional rights. 

The Federal district court judge interpreted the letter to be a petition for 
habeas corpus, criticized the State penitentiary rule as being violative of a 
prisoner’s Federal constitutional rights. 


U.S. Ex Rel. Bongiorno v. Ragen (1944) (54 F. Supp. 973, 976) 

Thereafter, the warden of the State penitentiary abolished the rule and per- 
mitted any letter addressed to any judge regardless of what it contained to be. 
transmitted. As a result of the abolition of the rule, and the Federal district 
court’s criticism of the rule, a véritable flood of petitions for habeas corpus were 
filed in Federal district courts and petitions for postconviction relief were filed 
in the State courts by inmates of State of Illinois penitentiaries who, complained 
of their State convictions. 
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Almost all of the petitions were based upon groundless and fanciful charges of 
violation of the prisoners’ constitutional rights by the State courts in the trials 
that resulted in the prisoners’ conviction and incarceration. 

Some of the petitions were ludicrous. One that I recall charged that the trial 
by battle and trial by record had never been abolished in the State of Illinois. 
The circuit court of appeals was compelled to render a decision pointing out the 
Illinois statute abolishing trial by battle. 


U. 8. Ev Rel. Gapinski v. Ragen ((C. C. A. 7th, 1945) 152 F. 2d 268) 

The Assistant Attorney General who handled this particular case, William 
C. Wine, one of the finest appeal lawyers in the United States, made the perti- 
nent statement in arguing the case that if trial by battle was not abolished 
in the State of Illinois he would just as soon not argue the State’s side of 
the prosecution. 

Another petition for habeas corpus filed by a prisoner contained cartoons 
rather than allegations. The inmate who prepared this petition was an ex- 
cellent cartoonist and his cartoons were of the various judges in Illinois, the 
parole officer, and prosecuting officials. It was remarked that this prisoner 
had the best drawn petition for habeas corpus seen among the petitions. 

A great many other habeas corpus petitions expertly drafted charged viola- 
tion of constitutional rights because of the State court’s refusal to provide 
counsel, the inadequacies of the counsel provided, a knowing use of perjured 
testimony by prosecuting officials resulting in conviction, and the use of a 
confession under duress. 

It was noted that every time the United States Supreme Court would render 
a decision. setting forth facts which disclosed a violation of constitutional 
rights in a State conviction, there would follow numerous petitions containing 
general allegations setting forth complaints concerning a prisoner’s conviction 
similar to the grounds which the Supreme Court had held in the recent case 
to be a violation of constitutional rights. 

Although a few of the petitions for post conviction relief disclosed violations 
of the prisoner’s constitutional rights, the great majority of them were based 
upon unsubstantiated or perjurious allegations. 

A great many years prior to 1946, the United States Supreme Court had held 
that an individual who was incarcerated pursuant to a State conviction as a 
result of a trial in which he contended his Federal constitutional rights were 
violated was entitled to relief in a Federal district court. (See for example 
White v. Ragen (1944), 324 U. S. 760, 763-764. ) 

However, it had only been in recent years prior to 1946 that the United 
States Supreme Court had indicated that some of the rights guaranteed in 
the Bill of Rights of the Federal Constitution (such as right to counsel in 
capital case) became part and parcel of the due process clause of the 14th 
amendment (Powell v. Alabama (19382), 287 U.S. 45). 

Thus, at the time that the flood of petitions for habeas corpus and _ post- 
conviction relief began in Illinois, there had been a most recent amplification 
by the United States Supreme Court as to the meaning of the due process 
clause of the 14th amendment and its application to State criminal cases. 


ILLINOIS REMEDIES AVAILABLE BETWEEN 1946-49 


At the time this veritable flood of petitions for habeas corpus and petitions 
for post conviction relief based upon an allegation of a prisoner’s denial of 
constitutional rights and the trial resulting in his conviction began, available 
remedies provided by Illinois law were limited. 

Between 1946 and 1949, in Illinois, there were only three post-conviction 
remedies available to a prisoner who complained of his conviction. These 
post conviction remedies were limited in scope. At the time, there was avail- 
able to a State prisoner the remedy of the common-law writ of error, the 
remedy of the common-law writ of habeas corpus, and the remedy of the 
common-law writ of error coram nobis. 

The common-law writ of error was an appellate remedy to the Illinois 
Supreme Court in the case of constitutional questions. It was limited to an 
examination of the record. (See People v. Barber (1932), 348 TIl. 40, 43.) 

In Illinois, in order to obtain a complete record, a person covicted of an offense 
must file a report of proceedings or a bill of exceptions within 60 days. If no bill 
of exceptions is filed, the review is limited to an examination of the common-law 
record. (See People v. Seeco (1922), 303 Til. 546, 547.) 
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Most of the matters of which prisoners complained were allegations of matters 
dehors the common-law record, such as the knowing use of perjured testimony by 
the prosecuting official, incompetency of counsel, the use of a confession procured 
by force, etc. 

The remedy by writ of habeas corpus in Illinois was limited to the question of 
jurisdiction over the person and the subject matter, and the Supreme Court of 
Illinois had held that if it were determined that a court had jurisdiction of the 
person and the subject matter, the inquiry by habeas corpus was foreclosed 
(People eg rel. Titzel v. Hill (1981), 344 Ill. 246, 252). 

Since most of the petitions filed were chages made as to the matters occurring 
at the trial after jurisdiction had attached, and since the common-law record did 
not disclose what occurred at the trial, the writ of habeas corpus was not an 
appropriate remedy. 

The writ of error coram nobis was a remedy available to review a conviction 
where the conviction was predicated upon facts not known to the trial court at 
the time the conviction was rendered, which, if known by the trial court, would 
have precluded the trial judge from entering the judgment of conviction, but 
which facts were unable to be presented to the trial judge by the prisoner because 
of ignorance, neglect, or compulsion (Bursell v. People (1949) , 402 Ill. 259; People 
v. Touhy (1947), 397 Tl. 19). 

The remedy by writ of error coram nobis contained a statute of limitations 
limiting its availability for a period of 5 years. Incarceration in the penitentiary 
did not toll the limitations (People v. Rawe (1946), 392 Ill. 435). 

With the amplification of the concept of the due process clause, and the United 
States Supreme Court holding that prisoners incarcerated as a result of a State 
conviction alleged to have been predicated upon a violation of the prisoner’s 
constitutional rights were entitled to a hearing, obviously, in Illinois, there was 
required an amplification of State postconviction remedies or a new postconviction 
remedy. 

It was conceived by those in charge of defending petitions for habeas corpus 
filed by State prisoners that the remedy to be amplified to provide a hearing to 
State prisoners was the remedy of writ of error coram nobis. 

The reason for this was a good one. 

Writ of error was an appellate remedy limited to a review of the common-law 
record and, in most of the cases, the prisoner complained of matters dehors the 
common-law record and no bills of exceptions or reports of proceedings existed 
as to what occurred at the trial. Writs of habeas corpus in Illinois could be 
instituted in either the court wherein the penitentiary was located or where the 
trial occurred. Since the greatest percentage of convictions were in Cook County, 
and the penitentiaries were located in Will County, and at Chester, Ill., the 
expense of granting a hearing, with the necessity of calling witnesses from the 
locality where the trial and/or crime occurred would have been prohibitive if 
habeas corpus was amplified. Further, Illinois procedural law authorizes no 
review by either the State or the petitioner in a decision rendered in a habeas 
corpus proceeding. 

Writ of error coram nobis was remedy that had to be instituted in the court 
wherein the prisoner was convicted. It permitted an inquiry into the facts, an 
appeal was permitted by both the State and the petitioner. Therefore, it was 
felt that the remedy that ought to be available and could be amplified was the 
remedy by way of writ of error coram nobis. 

With the flood of petitions for habeas corpus having begun, the attorney gen- 
eral’s office in Illinois resisted in the State courts the great number of petitions 
on the basis that the prisoner had pursued the wrong remedy. They resisted the 
flood of petitions for habeas corpus in the Federal district court on the ground 
that the prisoner had failed to exhaust adequate State remedies. 

It was the hope of the attorney general at the time that the Supreme Court 
of Illinois would hold that the remedy by writ of error coram nobis was the 
appropriate remedy to test prisoners’ allegations that their convictions were 
predicated upon an unconstitutional encroachment upon their rights. 

At this time, a prisoner by the name of Marino filed a petition for habeas 
corpus in the circuit court of Winnebago, Ill. It appeared from the common-law 
record that Marino could not speak English, that he pleaded guilty to the crime 
of murder, and that he did not have counsel. In a preliminary inquiry held by 
the circuit court judge of Winnebago County, it appeared that the police official 
who arrested Marino acted as his interpreter at the trial, and that Marino was a 
young immigrant in this country only 1 year, and unfamiliar with his rights. 
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Marino filed a writ of certiorari to the United States Supreme Court from the 
order of the court of Winnebago County denying him relief. The United States 
Supreme Court requested the attorney general's office to respond to the writ. At 
the same time as the Marina case was pending in the United States Supreme 
Court, the Illinois Supreme Court ruled that the writ of error coram nobis was 
not available to a State prisoner who charged that he was convicted as a result 
of perjured testimony knowingly used by the prosecuting officials. The attorney 
general, conceiving the Marino case to be a most flagrant denial of constitutional 
rights, rather than resisting the case in the United States Supreme Court, con 
fessed error. 

The United States Supreme Court, reviewing the action of the attorney general 
in resisting all petitions for habeas corpus on the ground of improper remedy, 
criticized the State of Illinois as putting State prisoners whose petitions for 
habeas corpus contained allegations disclosing a serious deprivation of their 
constitutional rights upon a procedural merry-go-round, and charged that the 
only hope for relief of a prisoner was through a confession of error by the attor- 
ney general (Marino v. Ragen (1947) 332 U. S. 561). 


NEW ILLINOIS POSTCONVICTION REMEDY 


As a result of the United States Supreme Court decision in the Marino case, 
the Illinois Legislature adopted a new remedy. 

This remedy is called the Illinois Postconviction Review Act, and became 
effective on August 4, 1949. It entitles all State prisoners to a review of their 
original conviction where they contend that they were denied their constitutional 
rights at the trial which resulted in their conviction. 

I might add that at the same time as this occurred, the Supreme Court of 
Illinois, in an opinion, indicated that habeas corpus was a proper remedy. 
People v. Loftus ( (1948) 400 Ill. 423). 

A recent decision of the Supreme Court in a civil coram nobis case indicates 
that even coram nobis may be the proper remedy. 

So, it appears that from a situation in the State where a prisoner had no 
remedy, he now has possibly three postconviction remedies. With the adoption 
of the Illinois Posteconviction Review Act, the number of petitions for habeas 
corpus in United States district courts in Illinois were substantially reduced. 
It is my opinion that the reasons were obvious. The State of Dlinois had 
provided available postconviction remedies which, under appropriate United 
States Supreme Court decisions, prisoners had to exhaust before they applied to 
Federal district courts. White v. Ragen ( (1945) 324 U. S. 760). 

Following July 1, 1952, applications for habeas corpus in the United States 
district court substantially increased. Thus, at the present time, we have the 
following situation, which, to my mind, is ridiculous and which results in a 
needless expenditure of State and Federal funds. 

A’ prisoner is convicted in the State courts. He is entitled to a review by 
the Illinois Supreme Court of his conviction by way of writ of error. He is 
entitled to a petition for writ of certiorari from the review by the Illinois 
Supreme Court if a substantial Federal question is raised. Subsequent thereto, 
he is entitled to and receives a review in the State trial court by way of the 
Illinois Postconviction Review Act if he alleges a violation of his constitutional 
rights. He is entitled to a review of the decision in the postconviction case by 
the Illinois Supreme Court, and he may seek certiorari to the United States 
Supreme Court from the decision of the Illinois Supreme Court in the post- 
conviction case. After denial of relief in the postconviction case, he may apply, 
and usually does apply, to the Federal district court in habeas corpus proceed- 
ings, where he is entitled, under the United States Code, to a hearing, to an 
appeal to the circuit court of appeals, if he obtains a certificate of probable 
cause, He may then petition the United States Supreme Court for the third 
time for certiorari from the decision of the court of appeals. Thus, under 
appropriate Federal and State procedural processes, a State prisoner is entitled 
to nine possible reviews of his trial. But, it is not limited there because, under 
present Federal habeas corpus law, he is permitted to apply time and time again 
to a Federal district judge for habeas corpus. 

Under the present situation, no lawyer’s reputation is safe. No prosecuting 
official’s record in office is protected, no matter how notable. No judge is 
protected from slanderous attacks by the fertile mind of an incarcerated 
prisoner. 
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In Illinois, we have had our most distinguished criminal lawyers charged 
with being incompetent, without opportunity to defend such a charge. We have 
had some of our finest State prosecuting officials charged with knowingly using 
perjured testimony and required to defend such charges. We have had some 
of our most distinguished judges required to appear before Federal district 
judges in response to groundless charges of State prisoners. If State courts 
assumed jurisdiction over Federal prisoners such as jurisdiction has been 
assumed by Federal district courts over State prisoners, both this body and the 
State Legislature of Illinois could expeditiously act. I think this body should 7 
now act to protect the dignity of State courts. 4 

The cost of this procedural binge has been tremendous. The number of cases 
involving postconviction cases of State prisoners prepared by the Director of 
the Administrative Offices of the United States, given me by the attorney general 
of the State of Illinois, reflects the following figures : 
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There have been about 30 cases in the above period in which it has been neces- 
sary for the clerk’s office to transmit the records to the court of appeals. 

In 1953, there were 1,503 inmates received at the Illinois State Penitentiary 
at Joliet. The population of the institution was between 4,000 and 4,500, serv- 
ing an average time of 4.9 years, and in that year there were 3,814 pieces of 
correspondence sent to various courts in the State of Illinois, the great majority 
of which were petitions for relief by habeas corpus. 

Between the period of 1949 and 1955, not a single prisoner in the State of Illi- 
nois was released on habeas corpus in the Federal district court, with the ex- 
ception of Roger Touhy, a review of whose release is now pending in the Circuit 
Court of Appeals for the Seventh Circuit. | 

I might add that the cost to the State of Illinois for the stenographic tran- 
scripts of the record of the Roger Touhy case exceeded $12,000, and the cost of 
printing the record on appeal was more than $16,000. 

One Assistant Attorney General’s time is devoted nearly completely to pris- 
oners’ petitions for habeas corpus in the Federal District Court. Three other as- 
sistants attorneys general devote 10 to 20 percent of their time to such matters. 

One assistant State’s attorney of Cook County devotes all of his time to cases 
under the Postconviction Remedies Act. A number of other assistants devote 
part of their time. 

Countless law suits have been filed and entertained by Federal district courts 
directed against State officials by State prisoners on charges that the State offi- 
cials were responsible for deprivation of the prisoners’ constitutional rights. 


THE PROBLEM AT THE PENITENTIARY 


The expense of the penal institutions in connection with this problem are 
not included in this testimony because they were not available. I am reliably 
informed that some 400 typewriters are rented and in constant use by the pris- 
oners in the Illinois State Penitentiary at Joliet in preparing petitions for post- 
conviction relief. 

One prisoner is considered by attorneys charged with the responsibility of 
defending prisoners’ petitions as being one of the finest brief writers they 
have had to contend with. 

I am also reliably informed that some of the prison cells became so filled with 
law books that the warden was required to adopt a rule requiring that the law 
books be placed outside the door of the cell rather than inside. 

I understand that the warden is not too unhappy about the situation, since 
preparing petitions for postconviction relief keeps the prisoners’ minds occupied. 
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The present bill before this committee, H. R. 5649, will not and does not, 
‘eliminate the postconviction remedy of prisoners who charge that they have 
been denied their constitutional rights. The law enforcement problems caused 
by the Illinois Postconviction Act are purely a local problem and one which, 
in my opinion, is necessary in the interested of protecting the constitutional 
rights of our citizens. The problem involved in Federal district courts’ assump- 
tion of jurisdiction in habeas corpus cases over State criminal trials is one, 
in my opinion, that will be and ought to be, corrected by the bill presently pending 
before this committee. 

The bill will circumscribe the Federal district courts’ jurisdiction in habeas 
corpus matters to the extent that it precludes the assumption of jurisdiction 
in cases where the State provides and gives an adequate remedy and a fair 
hearing. The bill provides for and authorizes a review of the State court’s 
determination by the United States Supreme Court. The effect of the bill is to 
remove from the Federal district court a present supervision over State criminal 
trials insofar as Federal constitutional rights are concerned, and imposes it 
upon the Supreme Court of the United States. 

If our fundamental constitutional rights require supervision by Federal 
‘courts over State criminal procedures, that supervision or review ought to be 
lodged in the United States Supreme Court and not Federal nisi prius courts 
‘or courts of appeal. 

On my own behalf, on behalf of the attorney general of the State of Illinois, 
I urge the enactment of H. R. 5649. 

Mr. Murray. Mr. Chairman, I believe that H. R. 5649 ought to be 
enacted into law for the following reasons: 

It will correct a confusion presently existing in State criminal 
procedure without infringing upon the rights of “individuals. 

It will restore a proper balance between the Federal and State 
courts, 

It will save a needless expenditure of State funds devoted to the en- 
forcement of State criminal law. 

It will relieve Federal district courts from needless and costly in- 
quiries into State criminal prosecutions. 

In Illinois, subsequent to the creation of this problem of State 
prisoners flooding the Federal district courts with petitions for habeas 
corpus, in 1949, because our then postconviction remedies in Illinois 
were limited, the State of Illinois adopted the Illinois Post-Convic- 
tion Review Act which became effective on August 4, 1949. It entitles 
all State prisoners to a review of their or iginal conviction where they 
contend that they were denied their constitutional rights at the trial 
which resulted in their conviction. 

I might add, at the same time as this Illinois Post-Conviction 
Review Act occurred or was passed, the Supreme Court of Illinois, 
in an opinion, indicated that habeas corpus was a proper remedy. In 
the case of People v. Loftus, a recent decision of the Supreme Court 
in a civil coram nobis case indicates that even coram nobis may be the 
proper remedy at the present time in Illinois. So it now appears, af- 
ter a period when it was felt that Illinois had no remedy for a re isoner 
who contended that his constitutional rights were deprived of during 
his trial, where no record of report of pr oceedings existed at the trial, 
that there is the possibility of three postconviction remedies. With 
the adoption of the Illinois Post-Conviction Review Act, the number 
of petitions for habeas corpus in United States district courts in 
Illinois were substantially reduced. 

In my opinion the reasons for this substantial reduction were 
obvious. The State of Illinois had provided available postconviction 
remedies which, under appropriate United States Supreme Court de- 
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cisions, prisoners had to exhaust before they applied to Federal district 
courts CW hite v. Ragan (1945) 324 U.S. 760). 

Following July 1, 1952, however, applications for habeas corpus 
in the United States district court substantially increased. Thus, at 
the present time, we have the following situation, which, to my mind, 
is ridiculous and which results in a needless expenditure of State and 
Federal funds. 

A prisoner is convicted in the State courts. He is entitled to a re- 
view by the Illinois Supreme Court of his conviction by way of writ 
of error. He is entitled to a petition for writ of certiorari from the 
review by the Illinois Supreme Court if a substantial Federal ques- 
tion is raised. Subsequent thereto, he is entitled to and receives a re- 
view in the State trial court by way of the Illinois Post-Conviction 
Review Act if he alleges a violation of his constitutional rights. He 
is entitled to a review of the decision in the postconviction case by 
the Illinois Supreme Court, and he may seek certiorari to the United 
States Supreme Court from the decision of the Illinois Supreme 
Court in the postconviction case. After denial of relief in the post- 
conviction case, he may apply, and usually does apply, to the Federal 
district court in habeas corpus proceedings, where he is entitled, under 
the present United States Code, to a hearing, to an appeal to the circuit 
court of appeals, if he obtains a certificate of orobable cause. He 
may then petition the United States Supreme Court for the third 
time for certiorari from the decision of the court of appeals. Thus, 
under appropriate Federal and State procedural processes, a State 
prisoner is entitled to nine possible reviews of his trial. But, it is not 
limited there because, under present Federal habeas corpus law, he 
is permitted to apply time and time again to a Federal district judge 
for habeas corpus. 

Under the present situation, no lawyer’s reputation is safe. No 
ae official’s record in office is protected, no matter how notable. 
No judge is protected from slanderous attacks by the fertile mind of 
an incarcerated prisoner. 

In Illinois, we have had our most distinguished criminal lawyers 
charged with being incompetent, without opportunity to defend such 
a charge. We have had some of our finest State prosecuting officials 
charged with knowingly using perjured testimony and required to de- 
fend such charges. We have had some of our most distinguished 
judges required to appear before Federal district judges in response 
to groundless charges of State prisoners. If State courts assumed 
jurisdiction over Federal prisoners such as jurisdiction has been as- 
sumed by Federal district courts over State prisoners, both this body 
and the State Legislature of Illinois could expeditiously act. I think 
this body should now act to protect the dignity of State courts. 

The cost of this procedural binge has becn tremendous. The number 
of cases involving postconviction cases of State prisoners prepared by 
the Director of the Administrative Office of the United States, given 
me by the attorney general of the State of Tlinois, reflects 5,500 cases, 
postconviction cases, were filed in Federal district courts in Tlinois 
since 1949 involving Illinois prisoners. There have been about 30 cases 
during the above period, that is from 1949 to 1955, in which it has been 
necessary for the courts’ offices to transmit the records to the court of 
appeals. 
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In 1953, there were 1,503 inmates received at the Illinois State Peni- 
tentiary at Joliet. The population of the institution was between 
4,000 and 4,500 serving an average time of 4.9 years, and in that year 
there were 3,814 pieces s of correspondenc e sent to various courts in the 
State of Illinois, the great majority of which were petitions for relief 
by habeas corpus. 

Between the period of 1949 and 1955, not a single prisoner in the 
State of Illinois was released on habeas corpus in the Federal district 
court, with the exception of Roger Touhy, a review of whose release is 
now pending i in the Circuit Court of Appeals for the Seventh Circuit. 

I might add that the cost to the State of Illinois for the stenographic 
transcripts of the record of the Roger Touhy case exceeded $12,000, and 
the cost of printing the record on appeal was more than $16,000, a total 
of $28,000 just for the preparation of the record. 

One assistant attorney general's time is devoted nearly completely 
to prisoners’ petitions for habeas corpus in the Federal district court. 
Three other assistant attorneys general devote 10 to 20 percent of their 
time to such matters. 

One assistant State’s attorney of Cook County devotes all of his time 
to cases under the Post-Conviction Remedies Act. A number of other 
assistants devote part of their time. 

Countless lawsuits have been filed and entertained by Federal dis- 
trict courts directed against State officials by State prisoners on charges 
that the State officials were responsible for deprivation of the prisoners’ 
constitutional rights. 

The expense of the penal institutions in connection with this prob- 
Jem are not included in this testimony because they were not avail- 
able. Iam reliably informed, however, that some 400 typewriters are 
rented and in constant use by the prisoners in the Illinois State Peni- 
tentiary at Joliet in preparing petitions for post-conviction relief. 

One prisoner is considered by attorneys charged with the responsi- 
bility of defending prisoners’ petitions as being one of the finest 
brief writers they have had to contend with. 

I am also reliably informed that some of the prison cells became so 
filled with lawbooks that the warden was required to adopt a rule 
requiring that the lawbooks be placed outside the door of the cell 
rather than inside. 

I understand that the warden is not too unhappy about the situation, 
since preparing petitions for post-conviction relief keeps the prisoners’ 
minds oce upied. 

The present bill before this committee, H. R. 5649, will not and 
does not, eliminate the post-conviction remedy of prisoners who 
charge that they have been denied their constitutional rights. The 
law enforcement problems caused by the Illinois Post-Conviction 
Act are purely a local seats and one which, in my opinion, is neces- 

sary in the interest of protecting the constitutional rights of our 
citizens. The problem involved in Federal district courts’ assump- 
tion of jurisdiction in habeas corpus cases over State criminal trials 
is one, in my opinion, that will be and ought to be corrected by the bill 
presently pending before this committee. 

The bill will cireumscribe the Federal district courts’ jurisdiction in 
habeas corpus matters to the extent that it precludes the assumption of 
jurisdiction in cases where the State provides and gives an adequate 
remedy and a fair hearing. The bill provides for and authorizes a 
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review of the State court’s determination by the United States Su- 
preme Court. The effect of the bill is to remove from the Federal 
district court a present supervision over State criminal trials insofar 
as Federal constitutional rights are concerned, and imposes it upon 
the Supreme Court of the United States. 

If our fundamental constitutional rights require supervision by 
Federal courts over State criminal procedures, that supervision or re- 
view ought to be lodged in the United States Supreme Court and not 
Federal nisi prius courts or courts of appeal. 

On my own behalf, on behalf of the attorney general of the State 
of Illinois, I urge the enactment of H. R. 5649. 

Mr. Jones. Thank you. 

Are there any questions ? 

Mr. Crumpacker. The testimony we had in a previous hearing held 
by the subcommittee on this bill indicated that this problem seems to 
center a great deal around Illinois. In the part of your statement 
that you skipped over you may have covered in detail the reasons 
for that. 

Mr. Murray. I did cover it in detail, Congressman Crumpacker. 

Mr. Crumpacker. I wondered if you could summarize for us briefly 
why it happens to center on I]linois. 

Mr. Murray. I would be happy to do so. I have worked with this 
problem since it started in Illinois. 

Prior to 1946, in Illinois, like many other State penitentiaries, and I 
understand it was a rule in Federal penitentiaries, there was a prison 
rule that prevented prisoners from mailing any letters or petitions to 
any judges or prosecuting bodies. It was a censorship rule. 

One prisoner at the State penitentiary at Joliet mailed a letter 
that passed the censorship to a Federal district judge in Chicago. 
The Federal district judge in Chicago interpreted the letter as a 
petition for a writ of habeas corpus and called the warden before 
the court and criticized the warden for the rule. In his letter the 
prisoner referred to the rule and the judge instructed the warden 
that in his opinion the rule was a violation of the prisoner’s consti- 
tutional rights and might constitute a contempt of court. So there- 
after, and I think as a result of the criticism in that case and the 
notoriety that that case got, there began a veritable flood of petitions 
for habeas corpus. Actually the figures prior to 1949 were much 
greater than the figures since that time in I] linois. 

Well at the time that this flood began, and it is just subsequent to 
the decision of the United States Supreme Court where they have 
written many of the rights guaranteed by the Bill of Rights into the 
due-process clause, at that time Illinois had three postconviction 
remedies—the common-law writ of error, the common-law writ of 
habeas corpus, and the writ of error coram nobis. The common-law 
writ of error in Illinois was limited to the review of the common-law 
record. Most of the complaints were matters of the dehors of the 
common law. 

As far as the common law habeas corpus was concerned the only 
question was as to whether or not the court had jurisdiction or had 
lost jurisdiction, so the common-law writ of error coram nobis to 
review whether certain facts were not known by the trial judge which 
prevented a fair trial or by reason of neglect and incompetency of 
counsel. But the common-law writ of coram nobis contained a limit 
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of 5 years but held that incarceration in the penitentiary did not toll 
the statute. 

At that time we conceived that the remedy to be amplified to pro- 
vide a hearing for State prisoners was the writ of error coram nobis 
and the prosecuting officials conceded that we had to have some rem- 
edy. So we felt that the remedy to be amplified to handle the sit- 
uation was the writ of error coram nobis. The reason for it was that 
it permitted an inquiry into the facts; it was not limited to the record 
and it would be much more reasonable. 

In Illinois under our habeas corpus act you can bring the petition 
into the place where the State penitentiary was located and in the 
place where the trial occurred. So if this brought it down into Will 
County where our main penitentiary is at, you would have to drag 
witnesses from all over the State to contest the petition. But with 
a writ of error coram nobis you had to bring it into the court where 
he was convicted—where it belonged. It was an appeal permitted 
in Illinois from a writ of error coram nobis. There was not any from 
habeas corpus. It was an appeal permitted by both the State and 
the convicted person. 

So we felt that the proper remedy to be amplified was the writs of 
error coram nobis. So every petition for habeas corpus filed at the 
time was revised on the ground that the prisoner had pursued the 
wrong remedy. 

At the time when we were revising these petitions a prisoner by the 
name of Moreno filed a petition for habeas corpus in the circuit of 
Winnebago County, and from the common-law record it appeared 
there was no record. From the common-law record it appeared that 
Moreno had been a young immigrant convicted of a murder, had been 
in this country only 2 years. He was arrested; he had no counsel; 
the police officers who arrested him acted as an interpreter. The trial 
judge, in a writ of habeas corpus, entertained the writ but denied the 
petition. The prisoner took certiorari from the decision from the 
circuit court of Winnebago County to the United States Supreme 
Court, and about the time this occurred the Ilinois Supreme Court 
held that error coram nobis was not a remedy. So we conceived in the 
Moreno case—it was such a flagrant denial of the record, disclosed 
such a flagrant denial of it, we confessed error and the United States 
Supreme Court criticized the State of Illinois as not providing a rem- 
edy to prisoners to hear their allegations or charges of denial of con- 
stitutional rights, and claimed we put the prisoners on a procedural 
merry-go-round. 

Well, immediately subsequent to the decision in the Moreno case, 
we adopted this post-conviction review act, but I think that the cause 
of this flood in Illinois was this background where we had no remedy 
and then provided in effect, I think, probably more remedies than 
were necessary, because subsequently to the Moreno case the Illinois 
Supreme Court then said that habeas corpus was a possible remedy 
and then we had the Illinois Postconviction Review Act. But that 
is the situation in my opinion. 

Mr. Bricxrretp. I think you enumerated habeas corpus, the writ of 
error coram nobis, the Illinois Postconviction Review Act, and 
then, is there a further writ of error statute? 
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Mr. Murray. No. The writ of error coram nobis is an appellate 
remedy. That is the regular appellate remedy. In other words, in 
criminal cases in Illinois we do not have an appeal law; we have the 
old common law writ of error to review. 

Mr. BrickrreLp. Now these writs of habeas corpus and error coram 
nobis, are they statutory law in Illinois or are they old common law 
rights ¢ 

Mr. Murray. Habeas corpus is statutory but it is patterned after 
the old common law. Illinois is pretty close to being a common-law 
State. Writ of error coram nobis is a common law writ under our 
present act, and the Supreme Court of the State of Illinois says it 
applies to criminal procedures. It is an old law. 

Mr. Brickrrerp. Suppose a man who was convicted in Illinois 
elected to use the writ of habeas corpus, would he still have these other 
remedies in addition to habeas corpus 4 

Mr. Murray. A prisoner, in appropriate cases, forgetting about the 
writ of error, which is an appellate remedy, can bring a petition for 
habeas corpus; he can bring a writ of error coram nobis, and he can 
use the Illinois Post-Review Act which was enacted just for this situa- 
tion in Illinois. 

Mr. Bricxrte.p. And habeas corpus and error coram nobis are not 
substantially one and the same thing? 

Mr. Murray. Oh, no. The error coram nobis is quite different from 
habeas corpus. 

Mr. Brickrretp. Suppose a defendant feels that there was a viola- 
tion of his constitutional rights—let us say he was not advised of 
his rights by counsel. Could he raise that question under either of the 
two writs? 

Mr. Murray. Conceivably you can raise the same question under 
the Illinois Posteonviction Review Act in habeas corpus or writ of 
error, but you could not necessarily raise the same question in a 
habeas corpus proceeding as you could in a writ of error coram nobis 
procedure, or vice versa. 

Unless—you see, prior to this Loftus case, or I think it was the Wil- 
son case, when the Illinois Supreme Court indicated habeas corpus was 
a remedy, but the Wilson decision indicated it was not, now, since the 
adoption of the Illinois Postconviction Review Act, which gives them 
a remedy, when they allege denial of constitutional rights, period. 

It isa simple remedy, no technicalities at all. 

I do not know what the Supreme Court will do, in other words, 
whether they will say that the Illinois postconviction review is the 
remedy and therefore habeas corpus is foreclosed, or coram nobis or 
what, we have got the Postconviction Review Act, which gives them 
the same remedy that they could get by filing a petition for habeas 
corpus in the Federal district court, assuming that the State had no 
adequate remedy. 

Mr. Bricxrreip. The reason I ask the question is because the present 
bill provides, among other things, that the petitioner must exhaust 
all State remedies, and I was wondering whether, having tried habeas 
corpus and having failed, he would then have the writ of coram nobis 
or these other remedies, such as you have enumerated ? 

Mr. Murray. Now, under the present law, not the present bill, be- 
fore he can apply to the Federal district court, he has to exhaust all 
State remedies. 
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Mr. Brickrieip. Yes. 

Mr. Murray. And under this bill, as I conceive it, you have the ad- 
ditional guaranty of not only exhausting the State remedies—the 
remedies of the State have to be available and he has to have been 
given the opportunity to have a hearing and, as applied to Illinois, 
the only question that could possibly be raised in a Federal district 
court is whether he was denied by the State court the remedy by way 
of the Illinois Postconviction Act, and that would be the question in 
Illinois, because every prosecutor that 1 have known of, and I have 
worked with the State’s attorney, since the enactment of the act, has 
got an inquiry—and of course there is appeal from the refusal of the 
trial judge, in the Postconviction Act, or the denial of the Illinois 
Supreme Court. 

Mr. Jones. If there are no more questions, thank you very much. 

Our next witness is Mr. Irving Ferman, of the American Civil 
Liberties Union. 


STATEMENT OF IRVING FERMAN, AMERICAN CIVIL LIBERTIES 
UNION 


Mr. Ferman. My name is Irving Ferman. I speak on behalf of the 
American Civil Liberties Union as director of the Washington, D. C., 
office. 

I might also add that I am a member of the bar of the State of 
Louisiana. 

The union is a private, nonpartisan organization, interested in the 
promotion of the Bill of Rights. It has interested itself for over 
30 years in the protection of civil liberties of our citizens. 

The union wishes to express its firm opposition to H. R. 5649. 

When the framers of our Constitution wrote clause 2 to section 9 
of article I, they took for granted that the Federal courts would 
always provide a ready forum for those seeking the writ which is 
the greatest safeguard to our personal liberty embodied in the 
common law. 

My authority for this statement is the study of the Constitution 
directed under the sponsorship of the 83d Congress, by Professor 
Cowan, of Princton University. 

We feel that H. R. 5649 violates this intention of our Founding 
Fathers. 

Indeed, in this very real sense, this proposal would violate clause 
2 of section 9 of article I of our Constitution by further limiting a 
prisoner access to Federal courts on a writ of habeas corpus solely 
because the State courts have ruled against him. 

Likewise, the provision making applications renewable only on 
writs of certiorari is objectionable. In a recent case, Rice v. Siouw 
City, the Supreme Court held that it acts on certiorari only in cases 
of great public interest. So, if this proposal is enacted into law, 
we could be faced with a situation where a violation of constitutional 
rights of grave concern to the individual, but not to the public, would 
go unremedied despite the guaranty of habeas corpus. This would 
be a shocking derogation of the privilege of habeas corpus, the most 
fundamental element of due process of law embodied in our Anglo- 
American tradition. 
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This bill is partly the result of recommendations of sorely pressed 
Federal judges whose courts have been flooded with habeas corpus 
petitions. We appreciate this concern. Indeed, our own organization 
is flooded with such applications with the request that we assist, as 
well as by requests from prisoners that we undertake to supply counsel 
to begin such actions. Since we ourselves turn down a goodly number 
of the requests for such aid and spend an inordinate amount of time 
in examining the papers submitted to us, we understand the concern 
of many judges. 

We submit the proposal before this committee will not cure this 
evil. Desperate men in our prisons will continue to file such petitions 
in undiminished vigor and with undiminished frequency. Nothing, 
of course, should prevent an individual from filing a petition for a 
writ of habeas corpus. 

H. R. 5649 would give additional grounds for denying such peti- 
tions, but nonetheless the courts would still be under the duty of 
examining each petition to see whether the requirements of the pro- 
posal, if enacted into law, have been complied with. Added to this 
additional work for the judges would be involved in all probability 
litigation on whether the application was barred by the proposed 
legislation. On the other hand, in the absence of such legislation, 
the application itself might well have been disposed of with much 
less litigation and difficulty, on the merits. 

In addition, an examination of the proposal before this committee 
poses questions which would result in burdensome litigation. First, 
subsection B refers to cases when a Supreme Court Justice or a circuit 
judge shall entertain an application for a writ of habeas corpus. But 
at the present time, there is no provision of law under which an indi- 
vidual justice or a circuit judge may in any event entertain such an 
application. The application itself must be made to the district court ; 
the circuit court will only hear an appeal from its disposition ; no indi- 
vidual justice of the Supreme Court or the circuit court may in any 
event entertain such an application. While the Supreme Court as a 
whole may entertain an original motion for a writ, in practice the 
Court has used its discretion to deny such writs and require that peti- 
tioners exhaust other judicial remedies first. But this section of the 
bill may lead many to think that the Congress has conferred power on 
individual justices and judges of the higher Federal courts to individ- 
ually entertain writs of habeas corpus. Doubtless much litigation will 
result on this question. And whatever such litigation settles, there 
would doubtless be many prisoners unskilled in the law who would 
constantly be harassing individual judges for writs of habeas corpus. 

Another confusion is caused by the last paragraph of the bill which 
makes an order denying an application for a writ of habeas corpus in 
those cases reviewable only on petition for writ of certiorari to the 
Supreme Court. Surely this is not meant to mean that a person 
denied the writ may appeal only to the Supreme Court, and that he 
cannot take an appeal to a United States court of appeals. But doubt- 
less there will be litigation to establish this question, too. 

If indeed it is intended that the court of appeals be bypassed, this 
would seem to be an improper denial of the right to appeal. For the 
Supreme Court’s failure to review on certiorari is discretionary ; there 
may be many cases in which an incorrect district court decision would 
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be set aside by a court of appeals but with which the United States 
Supreme Court would not intervene. Hence, to single out the class 
of persons in State custody and to deprive them of their right to appeal 
to a court of appeals, would be unjust. It would permit an erroneous 
decision of a lower court to stand, thus violating the equal protection 
of the law clause, since it arbitrarily discriminates against a particular 
class of persons, without any reasonable basis. 

Even more litigation may be compelled by the requirement that a 
Federal court cannot entertain a habeas corpus application unless 
“there was no fair and adequate opportunity theretofore to raise and 
have determined” a Federal constitutional question. There would 
inevitably be serious questions as to what opportunities are fair and 
adequate. If a State court denied a habeas corpus motion without 
opinion. can it be told whether there was fair and adequate oppor- 
tunity? If the section means that even the United States Supreme 
Court cannot on certiorari consider the Federal constitutional ques- 
tion, if there was a fair and adequate opportunity to raise it and 
determine it in the State courts, does this not debar the Supreme Court 
of its historic function of being the supreme authority on questions 
involving the United States C onstitution and i improperly deiegate that 
power to a State court. 

It seems to us that there are two alternatives to this legislation 
which would ae constitutional rights and yet help ameliorate the 
unconscionable burden presently placed upon Federal courts. 

(1) If the State courts themselves more readily granted hearings 
on habeas corpus writs, there would be a better and clearer record for 
the Supreme Court to review on certiorari. If the Supreme Court 
then agreed to review such cases, the matter could be terminated then 
and there, without further recourse to the Federal courts. Similarly, 
if the State courts were more generous in granting hearings, doubtless 
many cases might be resolved | upon the facts, so that, unless the find- 
ings seemed to be grossly against the evidence, the lower Federal courts 
would not have to hold any hearings or make any new findings, but 
could speedily and quickly deny the writ of habeas cor pus if in law 
it should be denied. 

(2) The other method of removing the burden from the lower Fed- 
eral courts would be by Congress encouraging the United States Su- 
preme Court to grant review when the matter first comes up through 
the State courts. Any such encouragement would be good from an- 
other point of view in that lower Federal courts are understandably 
reluctant to interfere with judgments of the highest State courts, 
which poses in turn the danger of their leaning over backward to 
uphold State court decisions. 

Conversely, it seems more appropriate, if there is to be interference 
with a State judgment, for such interference to come from the Su- 
preme Court of the United States rather than from an inferior Fed- 
eral court. At the present time Congress has confined review on 
habeas corpus cases to the discretionary method of certiorari. The 
ee is that there may well be a violation of constitutional rights in 

vase, but the Supreme Court will not review it unless it involves an 
ceahisituiak public question. To encourage the Supreme Court to take 
these cases when they first come through the State courts, it would 
seem appropriate to change the method of review to appeal. This 
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suggestion, if adopted, would ease the task of lower Federal courts 
by allowing them to attach some significance to denial of review, 
recourse to the lower Federal courts would be deterred to some extent, 
and full constitutional rights cree nonetheless. 

We submit, in conclusion, that this committee report unfavorably 
on H. R. 5649 because it is confusing, vague, and derogates from the 
most fundamental guarantee of habeas corpus. 

Mr. Jones. Any questions ? 

Mr. Quietey. I have no questions. 

Mr. Jones. Mr. Crumpacker ? 

Mr. Crumpacker. Mr. Ferman, I presume that you have listened 
to the testimony which preceded you here this morning ? 

Mr. Ferman. Yes; I did. 

Mr. Crumpacker. And you have heard the description of these cases 
that have dragged on for 6 or 8 years or longer in the courts, without 
any change in the ultimate result having taken place, just delay ? 

Mr. Ferman. Well, as I indicated in my statement, I 

Mr. Crumpacker. Well, you heard that testimony ? 

Mr. Ferman. Yes, I did. 

Mr. Crumpackrr. Well, do you feel that such delay is a good thing 
or a desirable result or the type of thing which should be permitted 
to continue / 

Mr. Ferman. No, I don’t think it is a desirable result. 

I think that if we had—I don’t see, within the purview of the pro- 
posal, how we could limit that result or solve that problem without 
derog: iting from our fundamental guaranty of habeas corpus, which 
ismy y fundamental position. 

I fully appreciate the problem that has been dealt with this morn- 
ing on the part of the witnesses. 

Mr. Crumpacker. From your whole testimony, I gather that you 
feel that the sole protection of the citizen for his constitutional rights 
comes from the Federal courts and that he cannot anticipate any 
protection from any State court. 

Mr. Ferman. Well, I did not mean to imply that. 

What I wanted to say, more precisely, is that clause 2 of section 9 
of article 1 was written with the understanding—and, as I indicated, 
there is some considerable constitutional authority to that effect— 
was written with the understanding that the Federal courts would al- 
ways provide a ready forum to hear applications for writ of habeas 
corpus, and it is our feeling that H. R. 5649 would restrict to an undue 
degree the jurisdiction of the Federal courts, the right of a citizen to 
go into a Federal court is part of the—part of article 1 of our Con- 
stitution, and I think that this bill der ogates from that basic under- 
standing and the purpose of article 1, section 9 of article 1 

Mr. Crumpacker. From the way you speak of the writ of habeas 
corpus, you seem to regard it as a writ of review, as another general 
method of appeal, and. that has never been my understanding of the 
nature of the writ of habeas corpus. 

T have always thought of it as a very specialized thing, limited to 
a very specific question and that it could not ordinarily be used as a 
general method of reviewing decisions of the lower courts. 

Mr. Ferman. Well, I appreciate that the general proposition in 
law is that the writ of habeas corpus could not be used with an appli- 
cation for an overall review. 
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When the Judiciary Act of 1789 was adopted, it stipulated or it 
said that the writ should be issued in accordance with the law and in 
the early 18th century, at that time the writ only applied to questions 
of jurisdiction, as was indicated in this morning’s testimony. 

However, since then, the Supreme Court—by Supreme Court de- 
cision the writ and the scope of the writ has been expanded on the 
theory that the concept of the law as defined by the early Judiciary 
Act was a dynamic and changing concept. 

Now, I would not be—I would be prepared, yes, I am prepared to 
agree, and I would agree with the suggestion you made, Mr. Crum- 
packer, that the writ of habeas corpus should not be equated with 
general review of that particular reference. 

Mr. Quigitey. Well, do you or not agree that the writ has now be- 
come a basis for general review / 

Mr. Ferman. | think it is becoming that, yes, but I would still hold 
to the general proposition of law, with the understanding that every 
general proposition of law of this kind would not have precise mean- 
ing. 

‘Mr. Quietry. Well, do you think we are powerless to deal with the 
problems of the administration of the writ of habeas corpus arising 
from its abuse ? 

Mr. FrrMan. You say, are we powerless / 

Mr. Quietry. Yes. 

Mr. Ferman. Well, I do not think we should be powerless. I am 
confining my remarks this morning to H. R. 5649. 

I am not, unfortunately, an expert on this whole problem, so that I 
could ane: your question as well as I would like to answer it. 

However, I do confine my remarks to H. R. 5649, and I do not think 
that that represents a solution to the problem. 

I recognize the problem and, as I have indicated, as a private organ- 
ization we have the problem in our own operations as a private organ- 
ization. 

Mr. Quietry. The problem is, of course, how to prevent the abuse 
of the writ without improperly limiting its use. 

I do not believe that anybody on this committee has any desire or 
intention to in any way limit the proper use and purposes and func- 
tions of the writ, but I would like to see some legislation which would 
correct a pretty glaring abuse. 

Mr. Ferman. Well, I am not prepared this morning to present to 
the committee a proposal which would recognize the problem as you 
have stated it. 

I would be prepared to say whatever solution we would come up 
with, that we still will be left with a situation where certain people will 
abuse the privilege of the writ of habeas corpus. 

I think we have got to assume from the beginning that this thing 
is going to be abused, but, as I indicated, these men are very desperate 
in pr ison, and they are going to be very vigorous in pursuing this. 

This is one of the problems that we have in our democracy and 
system of our kind, and we have got to cope with that and live with it. 

Mr. Brickrtexb. I notice on the first page of your statement that 
you make the remark: 

When the framers of our Constitution wrote clause 2 to section 9 of article I, 
they took for granted that the Federal courts would always provide a ready 
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forum for those seeking the writ which is the greatest safeguard to our per- 
sonal liberty embodied in the common law. 

Now, I believe that Congress did not confer jurisdiction of the 
Federal courts to entertain the writ of habeas corpus until the Habeas 
Corpus Act of 1869. 

Mr. Ferman. It is a question of fact, and I am prepared to be cor- 
rected, if I am wrong. 

Of course, let me say initially the Constitution does not say what 
I indicated it suggested by that statement. 

Mr. BrickrreLp. Well 

Mr. Ferman. And the commentators are well agreed that there 
was an understanding in writing clause 2 of section 9 that the framers 
had this in mind. 

I think that the Judiciary Act of 1789 expressly deals with habeas 
corpus and I am open to correction, but it is my understanding that 
it does. 

Mr. Brickxrrevp. I am not sure that the Federal courts had juris- 
diction from the beginning to entertain writs of habeas corpus al- 
though they may have had pursuant to the common law. It may be 
that the act of 1869 expanded the scope of the power of the common 
law writ of habeas corpus. Probably, in order to expand the writ 
which up until that time had been only judicially developed, a statu- 
tory enactment became necessary. 

Mr. Ferman. Well, I think, if I am correct in my factual under- 
standing, that the Judiciary Act of 1789 dealt—gave them or con- 
ferred jurisdiction to issue writs of habeas corpus in accordance with— 
and I think the term is “with law,” a very very overall, loose, general 
statement in the Judiciary Act of 1789. 

Mr. Bricxrietp. In your statement, too, you indicate that if this 
bill were enacted into law, that the Supreme Court would have to 
promulgate rules of procedure so as to make it procedurally possible 
for a Supreme Court Justice or a circuit judge to entertain an applica- 
tion for a writ of habeas corpus. 

Mr. Ferman. No. What I really meant to indicate is that I think 
there is confusing language in H. R. 5649 that might result in the 
interpretation which I gave—I would not interpret it that way, but 
I do conceive of a prisoner or a lawyer interpreting it. I think that 
in drawing up legislation we have to be mindful of the various inter- 
pretations which might be made as to the execution of the law, and 
I submit that that is so in this case. 

Mr. Jones. Thank you very much. 

Our next witness is Thurgood Marshall, of the National Associa- 
tion for the Advancement of Colored People. 





STATEMENT OF THURGOOD MARSHALL, SPECIAL COUNSEL, 
NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED 
PEOPLE 


Mr. Jones. State what capacity you are appearing in. 

Mr. MarsHat.. I appear as special counsel of the National Associa- 
tion for the Advancement of Colored People. 

Mr. Chairman and members of the committee, we are grateful for 
this opportunity to testify in opposition to this bill. 


Pewee 
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Over the years, the National Association for the Advancement of 
Colored People has been concerned with the vindication of civil rights 
on many fronts. In this connection, its legal staff and the large group 
of lawyers who assist in its work on a voluntary basis, have had 
occasion to observe and participate in many habeas corpus cases. 
The number averages some 50 per year. This is a small fraction of 
cases litigated in this field, yet it is a large enough sample to make 
possible some worthwhile appraisal of the present law in action and 
some critical comments on the bill now rd consideration. 

At the outset, we emphasize that we find no special racial significance 
in the changes here proposed in the Federal habeas corpus statute. 
Certainly there is no threat of racial discrimination. However, we 
believe the bill will not improve the administration of justice. Toa 
degree it will lessen the law’s protection of civil rights and what- 
ever compensation advantages it may be thought to afford these could 
in our judgment be achieved in other more satisfactory ways. 

Effect of the bill: The net effect of the proposed bill and we think 
its purpose is all but completely to eliminate the power of Federal 
courts to entertain habeas corpus petitions filed by State prisoners 
to test the constitutionality of the State proceedings which have 
resulted in their conviction of crime. 

Under the present law, the Federal habeas corpus power is already 
greatly restricted. Section 2254 of the Federal Judicial Code now re- 
quires a State prisoner to exhaust all of his State remedies as a prereq- 
uisite to filing a petition for a writ of habeas corpus in a Federal court. 
But under b (1) of the new bill, a petitioner diligently exhausts all of 
his State remedies. Any State court decision against his constitutional 
claim prevents him from having his Federal constitutional right con- 
sidered on habeas corpus in a Federal court, and conversely, if he seeks 
to avoid this result by not going to State court, he will be barred 
from the Federal courts for failure to exhaust his State remedies. 

Thus, b (1) leaves the Federal courts only jurisdiction over those 
probably nonexistent situations where the State provides no way 
of raising the constitutional question or where extraordinary circum- 
stances excuse a prisoner for failure to exhaust his remedies; for ex- 
ample, where he has failed to appeal because deprived of counsel or 
interfered with by prison officials. 

But even these narrow exceptions would appear to be disposed of by 
subsequent provisions of the proposed bill, b (2) merely makes statu- 
tory the court doctrine of waiver—but b (3) reinstates the discarded 
doctrine of Fa parte Hawk (321 U. S. 114), requiring that a State 
prisoner exhaust every State remedy before seeking relief in the Fed- 
eral courts. This provision would appear to require that a petitioner 
invoke every existing State remedy which might possibly afford him 
relief, i. e., direct appear, habeas corpus, coram nobis, etc., and that 
petitioner reinvoke State remedies once sought and denied to him so 
long as jurisdiction to grant such relief is sought. 

There is little doubt that States, sensitive to any possibility that a 
Federal court may overrule a State decision, can and will evolve sys- 
tems which will effectively foreclose review by any Federal court. 
Some States already have legislation which will effectively achieve 
thisend. (See e. g. Ill. Rev. Stats. (1951), ch. 38, sec. 826-832; N. C. 
Stats. Ann. (1951), ch. 15, art. 22, see. 15-217-222.) Thus, even a pris- 
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oner who may be excused for failure to exhaust his remedies, still has 
no access to the Federal courts where there are State procedures still 

vailable to him (and if he utilizes these procedures and procures an 
adjudication on the merits) he will be barred under b (1) as already 
pointed out. 

The value of the present Federal habeas corpus power: It is to the 
credit of the States that these Federal habeas corpus actions are dis- 
closing less than 10 cases a year where the lower Federal courts find it 
necessary and appropriate to issue the writ, usually ordering a new 
trial. Of course, it is important that 10 persons or even a single per- 
son be relieved from fundamentally unfair conviction of a crime. 
But beyond the statistics of writs granted, the very existence of this 
ultimate Federal power of full inquiry into the circumstances of the 
conviction is a constant and significant reminder to all courts that 
they must take care to guarantee fair trial to all accused persons. 
This effect of discouraging and deterring arbitr: ary and unfair action 

‘annot be measured statistically, yet it pr robably is the most important 
way in which the present habeas corpus power safeguards the admin- 
istration of justice. 

The supposed justification for the new bill: Why then should pres- 
ent procedures be changed and the Federal courts deprived of their 
existing power’ As we understand it, the major purpose of the bill 
is the same as that which motivated the present jurisdiction limitations 
upon Federal habeas corpus evolved by C ongress and the courts; it is 
an attempt to eliminate the Federal-State friction inherent in the 
possibility that a single Federal district judge may overrule a decision 
of the highest court of a State. 

But experience should have dissipated any fear that permitting 
Federal district judges to entertain preted corpus petitions of State 
prisoners will often result in a single Federal judge upsetting the 
judgment of a State court. That the right to petition for habeas 
corpus has not resulted in anything approaching a wholesale opening 
of State prison doors by Federal courts is best illustrated by the sta- 
tistics cited by Mr. Justice Frankfurter in Brown v. Allen (334 U. S. 
447). These statistics reveal that from 1945-52, 3,702 applications 
for habeas corpus were filed in the Federal courts. Of these, only 67 
applications were granted, and a lesser number of petitioners were 
released from prison. 

Moreover, from 1948 to 1952, only 29 petitions were granted and 
only 5 of the 29 petitioners were actually released from prison. 

Thus, it is clear that present jurisdictional limitations and consid- 
erations of comity have created a situation where there is no evidence 
to support any fear that allowing State prisoners access to the Federal 
courts through habeas corpus will upset the balance of Federal-State 
relations. It is important constantly to keep in mind that it is a pri- 
mary responsibility of the United States courts to pass upon the Fed- 
eral constitutional aspects of State action, regardless of what the views 
of the State courts may be. Acts of State legislatur es are constantly 
being challenged as unconstitutional in the Federal courts, even where 
the State courts have held them constitutional. Indeed, even a pro- 
vision of a State constitution must give way if the Federal courts find 
it in conflict with the National Constitution. It is only through such 
exercise of national power that our system of government is made to 
work in a satisfactory way. 
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It is to be recognized, however, that question has long been raised 
about the adv isability of vesting too much power to invalidate State 
action in a single judge. In years gone by, this question was raised, 
particularly with reference to the power of one judge to invalidate a 
State statute or even a portion of a State constitution. Accordingly, 
Federal procedure was changed so that it would require the action of 
a special-three-judge district court, one of whose members must be a 
ra 0 of a court of appeals, to strike down a State statute as incon- 
sistent with the National Constitution. 

In the habeas corpus situation, if it is thought inappropriate for a 
single Federal judge to invalidate a conviction approved by State 
appellate courts, the obvious remedy would be the extension of the now 
familiar three- judge procedure to measure these habeas corpus cases. 
A single judge could still be authorized to dismiss frivolous or unsub- 
stantial habeas corpus petitions. But it might well be advisable to 
require the convening of a three-judge court wherever a challenge of 
a State conviction should appear on its face to raise a serious question. 
It seems to be agreed that this three-judge procedure is a satisfactory 
way of respecting the acts of a State legislature when they are chal- 
ienged as unconstitutional. The same procedure could as well solve 
any problem of respect for State courts when their handling of crim- 
inal cases is challenged as inconsistent with due process of law. 

The constitutional guaranty that no State shall deny due process 
of law should have every possible protection by Congress and the 
courts. Constant revision of the basic law of habeas corpus will even- 
tually destroy the effectiveness of the writ. On questions concerning 
Federal rights such as due process the Supreme Court is the final 
judge of the law. On the other hand, the facts necessary to a deter- 
mination by the Supreme Court should be tried by the lower Federal 
courts. In other words, it is our position that the Federal-State rela- 
tion can best be served by allowing the Federal courts to find the 
facts necessary to an accurate determination of the Federal question 
involved as a necessary preliminary to the final determination of the 
law by the Supreme Court. 

Mr. Jones. Any questions / 

Mr. CRuMPACKER. Yes. 

Mr. Marswa. Yes, sir. 

Mr. Crumpacker. At the bottom of the first page of your state- 
ment and at the top of the second page, you say: 

Any State court decision against his constitutional claim prevents him from 


having his Federal constitutional right considered on habeas corpus in a 
Federal court. 


And then you indicate in the language that follows that under 
this bill, if it were enacted, if a prisoner raised a constitutional ques- 
tion in the supreme court of any State and had it determined ad- 
versely to his position by the State supreme court, he would have 
no right of Federal review whatsoever. 

Mr. Marswatt. That did not include the United States Supreme 
Court. He could go from his State court to the United States Su- 
preme Court. 

Mr. Crumpacker. Well, that is the point I meant to raise. Are you 
suggesting that this is not an adequate method of review ? 
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Mr. MarsHay. At times it is not, and it is not for this reason: In 
some cases a local State court does not adequately build a record, and 
the lawyer, one way or another, does not bring enough facts into the 
record so that the supreme court of the local State very often merely 
affirms without the opportunity of knowing the facts, so that when 
that case gets to the Supreme Court, these questions of law—at least, 
it has been my experience—are so involved with facts, that unless the 
facts are accurately put into the record, the Supreme Court does 
not get an opportunity to pass—and in the consideration of consti- 
tutional rights, the facts are just as important as the law, in regard 
to that. 

If I may, just for one moment, as an example, take the exclusion of 
Negroes from juries, the facts are the whole point there, and if they 
are not in the record in full enough fashion and it goes all the 
way up to the Supreme Court, the Supreme Court has to pass on 
it without an accurate record. 

It is our assumption that leeway should be given some place for 
them to put the facts on the constitutional questions, that they not 
be all lost in the morass of a whole long trial. 

Mr. Crumpacker. Well, what you yourself seem to be arguing all 
the way is that if the prisoner or man who has been convicted had a 
counsel who did not achieve perhaps everything he should have done, 
or did not present his case in quite as perfect a way as he should have, 
that there should be some method of trying it all over again and 
getting a better job done on the second go-round; is that what you 
propose ? 

Mr. Marsnauu. No, sir. 

Mr. Crumpacker. Now, my experience in the practice of law, par- 
ticularly in trying cases in court in the civil practice, at least, has 
always been that if I did not do a good job in presenting my case the 
first time around, why, that was the end of it, and I was not very 
often given a second opportunity to better prepare my case and do a 
better job. 

Now, I cannot see how we can proceed on the basis that the defense 
counsel may in many cases be inadequate or incompetent, and there- 
fore we have got to provide a judicial method for permitting them to 
correct their errors and take up the omissions that occurred in the 
first trial of the case. 

I think that we have got to proceed, in all of the judicial remedies, 
on the assumption that a man will make adequate use of the oppor- 
tunity presented to him in his initial trial, to adequately present his 
case, and we cannot provide all kinds of repetitive remedies for review 
and retrial of cases over and over again for a period of years. 

Mr. Marsuauu. Well, Congressman, I am in complete agreement, 
that no leeway should be made for what we lawyers commonly call 
the two bites of the apple. I am not advocating that at all. 

I am talking about the situation, and it is not hypothetical, and we 
have three of them in our office right now that are very similar, and 
the question raised was that there were no Negroes on the jury and 
the trial judge says, “Well, that is just not true, they have been on 
there,” and that is all there is to it. 

Well, now, that is certainly a question which the Supreme Court 
has said is a violation of the 14th amendment, and that one point 
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should have some place—the Supreme Court said, “If the whole tr ial 
and everything else is absolutely perfect, but if the jury is uncon- 
stitutionally set up, the trial is no good,” so if I can make my posi- 
tion clear, the question of the administration of justice in State X, 
the administration of the criminal code in State X is peculiarly the 
property of State X. 

On the other hand, whether or not the conviction of the man in 
State X is such as to violate the 14th amendment is, by the enactment 
of the 14th amendment, a Federal question. 

And I say that at all times the oportunity should be given. 

Now, the recommendation I make here—the district court judge 
can control easily frivolous complaints, there is no problem to that, 
he just looks at it and he says, “On its face, it is frivolous,” and he 
dismisses it, and if it shows on its face merit, then he would so proceed. 
There would be this three-judge court. 

But this is not to retry the issues of the case, this is to retry what 
goes to the very jurisdiction of the trial, as to whether or not due 
process was afforded. 

Now, to my mind, I think it is in the interest of the administration 
of justice that every official of the court, prosecutor, defense counsel, 
and jury, be certain that, one, the man is guilty and, two, that he has 
had a fair trial, and that even if it takes | 6, 7, or 8 years, it is much 
better to spend 6, 7, or 8 years than to take a man’s life and find out 
the next year that there was something that should have been brought 
up which might have saved his life. 

What I am arguing for is that instead of cutting back, that this be 
left to the Supreme Court. 

Let the Supreme Court determine. The district courts and the 
Supreme Court are constantly cutting down on the limits, until per- 
sonally I believe we have reached the point where substantial view- 
points on both sides are being recognized—it is just as important that 
the criminal be incarcerated, or if necessary, that his life be taken, but 
it is just as important that it only be done under due process of law, and 
T just—I just hesitate to sit idly by and not speak up when habeas 
corpus, having been limited over and over again, is getting again 
limited. 

I do not think Illinois, for example—in Illinois, if this statute 
assed, you will have just as many of those cases out there in Illinois 
in the State courts, I mean, but the other States, where they have a— 
and we have figures 

Mr. Crumpacker. I would like to question that statement you keep 
making, that habeas corpus is again and again being limited. 

It looks to me like the course of legal histor y has ‘been entir ely in the 
other direction, and the writ has been expanded, particularly by the 
recent decision of the Supreme Court, far beyond anything it was in the 
common law or in the early judicial history of this country. 

And as has been pointed out by the counsel of our committee, it was 
a power that was granted to the Federal district courts for the first 
time in 1869, and all of the history since then has been one of evident 
expansion, rather than restriction. 

Mr. Marsnaty. Well, I don’t—I respectfully disagree, Congress- 
man. 

Speaking of the courts, the Supreme Court, over a period of years— 
at times they have restricted it and at times they have expanded it, 
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where they have restricted it, and they are working it out, and I think 
this time is not the time to move in with legislation. 

I think it is a judicial remedy that should be controlled by the 
judiciary, and if the Supreme Court limits it, it is limited. 

Mr. Crumpacker. The district courts, and their jurisdiction, as I 
understand it, are entirely creations of the C ongress. 

Mr. Marsnauy. That is right. 

Mr. Crumpacker. And not creations of the judiciary or the Con- 
stitution, either one. 

Mr. Marsuauu. But I think, sir, at the same time, the limitations, I 
think Congress passes a general overall—for example, it gives them 
the right of habeas corpus and then it seems to me that they can very 
well act. 

I might say that in the State I started to practice in, Maryland, they 
have a common law which says you can never refuse to entertain a 
writ, and one prisoner not only filed a writ with every single judge in 
the State, but filed one as each judge was elected, and no one said to cut 
down on it because he did it. 

I think that these extraordinary cases should be used as the basis for 
cutting down on the availability of a writ in a perfectly normal situa- 
tion, where every one of us in the room would agree that some oppor- 
tunity for hearing should be given. 

You see, I mean, that is my position, not to close this opportunity, 
and leave it to the district judges, and under the supervision of the 
Supreme Court. 

And my suggestion of the three-judge court, it seems to me, most 
certainly corrects ev ery evil that has been complained of. 

Mr. Crumpacker. You refer in your statement to the Illinois stat- 
ute which you describe as an attempt to deny access to the Federal 
courts. 

Of course, we have had testimony here this morning that indicated 
applications for writs of habeas corpus to the Federal district courts 
in Illinois are continuing in large numbers, notwithstanding the 
adoption of the statute. 

Again, at the bottom of page 3, you state that : 

* * * there is no evidence to support any fear that allowing State prisoners 
access to the Federal courts through habeas corpus will upset the balance of 
Federal-State relations. 

I think that is a conclusion that may not be shared by all those 
who have listened to the testimony that has been given before this 
subcommittee. 

Mr. Marsnatn. Well, Congressman, the first point about Illinois: 

What I said was that as Illinois is now set up, if this proposed 
legislation is passed, every other State could, if they wanted to, adopt 
the Illinois procedure and before you could move any place you 
would have to exhaust coram nobis and habeas corpus and the Review 
Act—you would have to exhaust all three of them. 

Mr. Crumpacker. And that is bad? 

Mr. Marsa. I think so. 

Mr. Crumpacker. Why? 

Mr. Marsuatx. I do not believe that in a situation where you have 
to constantly go to the same court and the same judge—in other words, 
if you go to one judge three times, I, as a practicing lawyer, do not 
think that you get too much relief, more than you get the first time. 
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I do not believe it is wrong for 5 or 6 courts to pass on whether 
or not, a man’s life should be taken. I don’t think that is too impor- 
tant, if necessary. 

The average case—and the exception cases are, in my mind, not the 
basis for congressional legislation, the exceptional cases will be taken 
care of, but if we, because of Illinois, would agree that this statute 
would be good because of Illinois, then we find other courts in the 
land where we would need the protection of the Federal court, and we 
would not have it—assume and grant what was said, that in Illinois 
we would not need the Federal court, if I grant that for the sake 
of argument, I would still say that is no reason for cutting down the 
47 other States. 

Figures here show for the country that the figures are not out of 
order for the whole country, and Congress is interested in the entire 
country. 

I realized when I came here to testify, I realized it was difficult 
for me personally to oppose the attorneys general of all the States, 
and especially the Judicial Council, under “the leadership of Judge 
Parker, an eminent jurist that thought this thing through, but I think 
we should also think it through from the side ‘of the defendant and 
not close doors to the defendant, and not close doors to somebody who 
has been denied his Federal constitutional rights solely because some 
other people are abusing it. 

That is my real position. 

And on the second point you raised, about the delicate State- Federal 
relationship, I do not see how any State can claim the right to deter- 
mine Federal questions. Federal questions should be determined by 
the Federal judiciary, and the Supreme Court in the Federal judiciary 
is the final judge of the law on the situation. 

But they use some other courts for the facts, and I believe that 
while the State court decides the facts, that the man is guilty or 
innocent or what have you, the Supreme Court is bound by those 
facts, and I think, on the other hand, the Federal-State relation- 
ship would give to the Supreme Court the opportunity to have a 
Federal court find the facts on the constitutional question as compared 
with the question of guilt or innocence. 

That is my idea how the Federal-State relationship could work 
in an understandable fashion. 

Mr. Jonrs. Any questions, Mr. Brickfield ? 

Mr. BricxriretpD. Mr. Marshall, take, for example, a person con- 
victed in a State court and at some later time after his conviction 
and while he is in prison, he realizes that at. the time, let us suppose, 
of his arraignment, he was not advised of his right of counsel and 
he therefore thinks that one of his constitutional rights has been 
abridged or violated, and with that situation in mind, he files an 
application for a writ of habeas corpus. 

The judge for the court that entertains the writ certainly would 
read over the motion papers, and if meritorious, would grant the 
prisoner a hearing, and on the facts and on the law would decide 
the writ one way or another. It would be granted or dismissed. 
But in the process a written record would be made on this particular 
writ. 

Now, this proceeding of habeas corpus is a separate and distinet 
proceeding, as distinguished from the trial at which he was convicted, 
and if I am right, would not such a proceeding in the State court 
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constitute a full and complete record on which to make an appeal, 
and, in the event it reached the United States Supreme Court on an * 
application for certiorari, the Supreme Court would have the tran- 
script and the record that was made in the lower court, and wouldn‘t 

it be therefore unnecessary to file application in a district court where 
substantially the same record would be made ? 

Mr. Marsuaty. I think that is true and correct, and I think also 
I took care of that when I suggested that the Federal district court 
could dismiss petitions by just looking at them, and if the judge 
looked at it and it showed on its face—he would, of course, if it did 
not have merit, just dismiss it. 

But, on the other hand, suppose in the State court he was given 
just a perfunctory hearing, and suppose, for example, he was denied 
the subpena right, none of which would appear in the record, then 
he well be able to go to the Federal court and say, “Look, I could 
not make a record.” 

Mr. Bricxrietp. Well, isn’t that part of this present bill, now, 
that he can go into the Federal court and say he was denied these 
constitutional rights? 

Mr. Marswaui. But under that, the exceptional circumstances are 
not here. I don’t know just what they are. 

Mr. BrickrreLp. Well, under the present law, aside from the bill, 
before the Federal courts can entertain the writ, the person must 
have exhausted the State remedies or other corrective processes. 

Mr. Marsmaty. Available. 

Mr. Bricxrtevp. Available, and it is difficult to understand why 
the particular constitutional question could not thereafter be raised 
in the State court. The present bill substantially restates these exist- 
ing provisions now in our Federal law and the reason why this bill is 
now necessary is that in a Supreme Court case, I think the case of 
Brown v. Allen—— 

Mr. Marswaty. The North Carolina case. 

Mr. Brickrrevp. Yes, sir. And the Court held that where there is 
a conviction in a State court and a State appeal, and review, and a 
writ of certiorari is applied to the United States Supreme Court and 
denied, that for all practical purposes, the defendant has exhausted his 
State remedies. i 

Mr. Marsa. Yes. 

Mr. Bricxrrecp. And he does not have to go back into the State 
court and file a writ bearing on collateral issues. The position is now 
taken, however, that that was not the intent of the Congress, and the 
purpose of this bill is to restate the law as it was prior to the Supreme 
Court decision, so that actually the proponents of this bill are not 
seeking to restrict the present provisions of the present law, but 
rather reinstate them, and to express the true intent of the Congress. 

Mr. Marswau. Well, I think there is a restriction—but, let me, 
before I get to that, I could give one practical case which would 
follow the one you were talking about, where he was not advised 
of his rights. 

I do not remember the citation, but it is Sammie Taylor against 
somebody, in the State of Alabama, and in that case, between the 
conviction and the appeal, Sammie Taylor got another lawyer, and for 
the first time he told his new lawyer what had happened to him in the 
jail—beating out a confession, and so forth, and the lawyer had a 
writ of coram nobis in Alabama, and it was denied without a hearing. 
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A certiorari was granted to the Supreme Court under the case of 
Wade against Mayo, in Florida, but the Supreme Court by a 4-to-4 
split decision, affirmed this case which had no record at all except 
the petition for coram nobis and an answer. That is all the Court 
had, it had no record at all as to whether or not this did happen to 
the man. 

We then went into the Federal court and had hearings and went back 
into the Supreme Court, and the Supreme Court decided, despite the 
fact we still say that there is not reason enough to grant it and af- 
firm it. 

Now, there was a case where the man actually ended up still con- 
victed—well, fortunately, the Governor commuted his sentence and he 
did not die—but there was nothing wrong with giving him that op- 
portunity to present his facts, and nothing was lost by that, nothing 
at all was lost, and that is what I want to keep, that opportunity there. 

Now, it is my understanding that if the Supreme Court progresses 
from this Allen case, or what have you, that the Supreme Court will 
eventually arrive at what is a workable solution, and their experience— 
with all deference to the committee—their experience with the oper- 
ation of the judiciary is considerable. They know how it operates and 
they can determine the weight between the two. 

Mr. Brickrrerp. You think, then, that on the question of habeas 
corpus, at least, that the Supreme Court has vacillated? 

Mr. MarsHa.u. I would not use the word vacillated—but seriously, 
the Supreme Court, as different issues come up, I think in the interest 
of setting down working rules for the district courts, they have 
changed them as experience showed they should be changed, and I 
think that as this experience that supports this bill develops, I think 
the Supreme Court then will in a decision give advice to the district 
courts; but the question as to whether or not the district courts should 
hear it, that is a different point from telling the district court, “You 
cannot hear it at all.” 

That is the difference between the Supreme Court’s control and 
Congress’ control. 

If Congress says that you cannot hear it, then every district judge, 
being a law-abiding citizen, would certainly not hear it, and if the 
Supreme Court says you should not hear it, then as far as I know, 
practically every district judge would follow that, but it would not 
be just a straitjacket on him. 

And I, for one, am perfectly frank. I think that the Congress and 
the courts should bend over backward to be certain that they do not 
take a life without due process, and in connection with that, it seems 
to me that the fact that the assistant attorney generals and the at- 
torney generals of the States have a lot of work to do and the State’s 
attorneys have a lot of work to do, frankly it does not impress me at 
all. You can get more of them and put them on. I think a man’s 
life is more important than dollars and cents or labor. 

And the final thing, if I may, Mr. Chairman, I mention it here 
and I would like to emphasize that, that is the question that was 
raised about this trial where he was not advised of his rights. 

If we have 1, 2, or 3 places where that can be challenged, then we 
can be certain that every judge and every State’s attorney will advise 
the man of his rights, and I think the in terrorem effect of having 
averages open has its effect on the judge and the prosecutor in the 
local State courts. I think that also does a lot of good. 
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Mr. Jones. Any questions? 
( No response. ) 

Mr. Jones. Thank you. 
Mr. Chandler, do you have anything to add to your testimony this 
morning. 


FURTHER STATEMENT OF HENRY P. CHANDLER, DIRECTOR OF 
THE ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS 












Mr. Cuanputer. Mr, Chairman and gentlemen of the committee, I 
do not think I have anything important to add, and I am rather 
reluctant, especially after Mr. Marshall has gone, to add anything 
at all. 

It does seem to me, however, that the question of whether in a trial in 
a State court some right of due process has been denied is one that in 
the appropriate way could be inquired into by the Federal judiciary, 
but I cannot agree with Mr. Marshall that it is only the Federal 
courts that are concerned with the enforcement of the provisions for 
a fair trial. In the trial of offenses which are in their nature local, that 
is, crimes committed wholly within the State, the courts of the States 
ure bound to see that the rights of the accused are protected. But 
if they are not protected, and if there is not any way of protecting 
them in the State court, then clearly there should be a right to appeal 
to the Federal judiciary. 

But I would respectfully submit, and I know it is the view of the 
Judicial Conference, that this bill as it now stands does not alter these 
rights. The bill merely provides that a Federal court or a Federal 
judge shall not grant a writ of habeas corpus unless, first, there is a 
substantial Federal question involved which was not raised and deter- 
mined in the State court; second, there was not a fair opportunity to 
have such question raised and determined ; and third, there is no way 
provided whereby in the State court, after conviction, a question 
which is so fundamental that it goes to the whole jurisdiction of the 
court can be raised. 

Now, this is merely saying, it seems to me, that the first opportunity 
to deal with questions raised by State prisoners, and even to consider 
the application of Federal law to such cases, is in the State courts. 
That is merely an orderly procedure. 

But the bill also makes it perfectly plain that, if there is not an 
opportunity to raise these questions in the State court, the right of 
habeas corpus remains; and furthermore, all of the decisions of the 
State courts are subject finally to review on certiorari by the Supreme 
Court of the United States. 

I think that is all I have to say. 

Mr. Jones. Are there any other witnesses? 

(No response. ) 

Mr. Jones. If not, that concludes the hearings this morning. 

Mr. BricxFterp. Mr. Jones, the committee has received several com- 
munications and statements regarding this bill which, I believe, should 
be made a part of these hearings. 

Mr. Jones. Very well. Make them a part of these hearings, prob- 
ably as the appendix, and the record will be kept open for 10 days or 
2 weeks for anyone who wishes to file a statement. 
(Whereupon, at 12: 10 p. m. the committee adjourned. ) 
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APPENDIX 





ACTION BEFORE THE JUDICIAL CONFERENCE OF THE UNITED STATES 


Excerpr From THE MINUTES OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE 
OF THE UNITED SATES AT A SPECIAL SESSION, MARcH 24, 25, 1955 


“COMMITTEE ON HABEAS CORPUS 


“Chief Judge Parker, chairman of the Committee on Habeas Corpus, reported 
that pursuant to the direction of the Conference at the September 1954 session 
(cf. report pp. 22, 23) the report of the committee made to that session, together 
with a copy of the amendment which it proposed to section 2254 of title 28, 
United States Code, relating to applications for habeas corpus by persons 
imprisoned under sentences of State courts had been circulated among the circuit 
and district judges for an expression of views. A large number of judges replied, 
expressing unqualified approval of the proposed amendment. Only one judge 
expressed disapproval of the entire proposal and one expressed doubt as to the 
second paragraph. The Conference approved the report of the committee and 
directed that the draft of bill be recommended to the Congress for enactment.” 





CHARLOTTE, N. C., September 29, 1954. 
To All United States Circuit and District Judges: 

DEAR JUDGE: I am enclosing herewith copies of the two reports of the 
Committee on Habeas Corpus of the Judicial Conference of the United States, 
which are sent out pursuant to the directions of the Conference given at its 
September 1954 session. The committee will be glad to have any suggestions or 
criticisms which you may have to offer with respect to the legislation proposed 
in these reports. 

You will note that the proposed statute was worked out by the committee in 
cooperation with a committee of the Conference of State Chief Justices and a 
committee of the National Association of Attorneys General. Its purpose is to 
avoid the delay and interference with the State criminal law and the resentment 
on the part of the judges of the several States which have arisen through the 
review by habeas corpus in the lower Federal courts of the judgments of State 
courts. The committee is of opinion that the power to review State court judg- 
ments should be exercised only by the Supreme Court of the United States if an 
adequate record can be made in the State courts as a basis for such review. If 
such record cannot be made in the State courts, the proposeg statute would permit 
resort to the lower Federal courts and judges. 

Please write Mr. Leland L. Tolman at the Administrative Office of the United 
States Courts in Washington, D. C., who is compiling the answers as secretary 
of the committee, and give him the benefit of your views. I should be glad if 
you would send me a copy of your letter. 

With high personal regards, I am 

Sincerely yours, 
JOHN J. PARKER, 
United States Circuit Judge. 
To the Judicial Conference of the United States: 

Your Committee on Habeas Corpus was reactivated at the September meeting 
1953 of the Conference and was directed to consider questions which had been 
raised by the Attorney General of the United States in his report to the Confer- 
ence with relation to application to Federal courts for the writ of habeas corpus 
by persons imprisoned under judgments or sentences of State courts. Resolu- 
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tions with respect to the matter had been passed by the Conference of Chief 
Justices, the Association of State Attorneys General, and the section of judicial 
administration of the American Bar Association. Your committee has held two 
meetings in Washington and has given full consideration to the questions in- 
volved and to the various proposals which have been made for amending the 
Judicial Code with a view of eliminating the abuses which have arisen relating 
to interference with the jurisdiction of State courts. Representatives of the 
Conference of Chief Justices and of the Association of State Attorneys General 
have been invited to attend and have attended the meetings of the committee. 
The amendment to the Judicial Code which we propose has been worked out with 
their cooperation and we understand that it meets with their approval as well 
as with the approval of the members of the committee. 

The problem to which the committee has addressed itself arises because under 
recent decisions of the Supreme Court the writ of habeas corpus may be used in 
an effort to secure the release of a person imprisoned under the judgment of a 
State court, not only where the court is without jurisdiction in the ordinary 
sense, but also where there is allegation that in the conviction of such person 
there has been a denial of constitutional rights amounting to a denial of due 
process of law. This has meant that there has been a flood of applications to 
the Federal courts from prisoners convicted in State courts who seek to have the 
lower Federal courts review the action of the State courts by which they were 
convicted on the plea that constitutional rights have been denied in State-court 
action. While in only an insignificant number of these petitions have the peti- 
tioners been successful, they have imposed an unnecessary burden of work on the 
Federal courts and have greatly interfered with the procedure of the State 
courts, delaying in many cases the proper enforcement of their judgments. 
Where adequate procedure is provided by State law for the handling of such 
matters, it is clear that the remedy should be sought in the State courts with any 
review of State-court action only by the Supreme Court of the United States. 
Under our consitutional system it was never intended that the lower Federal 
courts or the judges thereof should review State court action by habeas corpus 
or otherwise. 

Section 2254 of title 28 of the United States Code was addressed to this prob- 
lem; and it was thought by some that the effect of that section was to preclude 
application for the writ to the lower Federal courts if, notwithstanding prior 
applications, there was still opportunity for the prisoner to make application to 
the State court for the writ and make a record upon which he could present the 
question to the Supreme Court by application for writ of certiorari. (See 8 Fed. 
Rules Decisions, pp, 175-177,) In the recent case of Brown v. Allen (344 U.S. 
443, 448), however, the Supreme Court has ruled that after relief has been 
denied by the State courts, the doors of the lower Federal courts are open to the 
prisoner, notwithstanding he might still go into the State court and make a 
record presenting the questions upon which he relies for review by the Supreme 
Court of the United States. Although this decision makes clear that the Federal 
court should give great weight to State-court action, it leaves within the power 
of the prisoner, after having been denied relief in the State courts, to invoke the 
jurisdiction of the Federal courts to review State-court action and in the mean- 
time to stay the enforcement of State-court judgments. Grave abuses have 
arisen in connection with the exercise of this power, as it set forth in the report 
of the committee of the Conference of Chief Justices, a copy of which is hereto 
attached. 

It is the opinion of your committee that no person imprisoned under the judg- 
ment of a State court should have the right to review that judgment in a lower 
Federal court, provided he has had fair and adequate opportunity to make in 
the State court a record upon which he can have the judgment of the State court 
reviewed by the Supreme Court of the United States, or if he still has the right 
to go into the State court and make a record upon which he can have such review 
by the Supreme Court. We accordingly propose that section 2254 of title 28 
be umended by adding thereto a subsection as follows: 

“A Justice of the Supreme Court, a circuit judge, or a district judge shall 
entertain an application for a writ of habeas corpus in behalf of a person in 
custody pursuant to a judgment of a State court, only on a ground which pre- 
sents a substantial Federal constitutional question: (1) which was not thereto- 
fore raised and determined; (2) which there was no fair and adequate oppor- 
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tunity theretofore to raise and have determined; and (3) which cannot there- 
after be raised and determined in a proceeding in the State court, by an order or 
judgment subject to review by the Supreme Court of the United States on writ 
of certiorari. 

“An order denying an application for a writ of habeas corpus by a person in 
custory pursuant to a judgment of a State court shall be reviewable only on a 
writ of certiorari by the Supreme Court of the United States. The petition for 
the writ of certiorari shall be filed within 30 days after the entry of such order.” 

With respect to the provisions of the proposed subsection it is to be noted 
that application for the writ on behalf of a person imprisoned under the judg- 
ment of a State court could be entertained by a Federal judge or justice only if 
it presented a substantial Federal constitutional question and then only if it 
met all three of the conditions prescribed by the subsection. As to these condi- 
tions, we observe : 

(1) The question must be one “which was not theretofore raised and deter- 
mined.” If the question has been raised and decided in the State court, that 
should end the matter. If the prisoner wishes a review, he should seek certiorari 
from the Supreme Court to review the State court action. 

(2) Even if the question has not been thertofore raised and determined, it 
must appear that the prisoner had not had “fair and adequate opportunity 
to raise and have (it) determined.” A judgment should preclude not only the 
subsequent raising of questions therein determined but also those which the 
prisoner had adequate opportunity to raise and have determined at that time. 
He should not be allowed to withhold matters which he could have brought for- 
ward, for the purpose of raising them by subsequent proceedings in the event of 
failure in the attempt in which he is then engaged. The section as drawn does 
not preclude the prisoner from raising a question which because of ignorance, 
coercion or other reason he has not had fair opportunity to raise and have 
determined. 

(3) Even if the question has not been raised and determined, and even if the 
prisoner has not had fair and adequate opportunity to have it determined, it 
must appear that it is a question ‘“‘which cannot thereafter be raised and deter- 
mined in the State court by an order or judgment subject to review by the Su- 
preme Court of the United States on writ of certiorari.” In other words, what- 
ever the status of the matter, relief must be sought in the State court if a 
record can be made there which the Supreme Court can review by writ of 
certiorari. 

The final paragraph of the section is intended to eliminate the delays in the 
enforcement of State court judgments which have occurred as a result of ap- 
peals and applications for certiorari in habeas corpus proceedings. The provi- 
sion is that an order denying an application for the writ shall be reviewable only 
on writ of certiorari from the Supreme Court, which must be applied for within 
30 days of the order. This will not only eliminate the abuse arising out of 
appeals for purposes of delay but will enable the Supreme Court to grant prompt 
relief in any case of merit in which relief has been denied by the lower court. 
Appeal from an order granting relief would go under the general appeals statute 
to the court of appeals of the circuit, the judgment of which would be subject to 
review on certiorari as in other cases. 

Your committee is of the opinion that the proposed amendment to the statute 
will eliminate the abuses which have arisen and will at the same time preserve 
the right of a prisoner to apply to the lower Federal courts for relief in those 
exceptional cases where he cannot get adequate relief from the courts of the 
State or make in those courts a record which he can have reviewed by the Su- 
preme Court of the United States. In the opinion of your committee it is un- 
seemly for the action of the State courts to be reviewed otherwise than by the 
Supreme Court of the United States. The judges of the State courts may make 
mistakes, just as Federal judges may make mistakes; but their decisions should 
be reviewable only by the Supreme Court, whose historic duty it is to review 
State as well as Federal tribunals with respect to Federal questions. To subject 
their decisions to review by other Federal courts or judges produces confusion 
and friction, adds to the burdens of the Federal judiciary, is not necessary for 
the preservation of constitutional rights and serves no useful purpose in the ad- 
ministration of justice. 
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A draft of a bill making the proposed amendment to section 2254 of title 28 
of the United States Code is hereto attached. 
This the 16th day of July 1954. 
OrIE L. PHILLIPS, 
ALBERT LEE STEPHENS, 
EpGar 8, VAUGHT, 
CuHarLes E. WyzanskI, Jr., 
FranK A. Hooper, 
JOHN J. PARKER, 
Chairman, 
LetaNp L. ToLMAN, 
Secretary. 


A BILL To amend 28 United States Code 2254, relating to applications for writs of habeas 
corpus by persons in custody pursuant to the judgment of a State court 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2254 of title 28 of the United 
States Code is amended by placing “(a)” before the present language of the sec- 
tion and adding thereto subsection “(b)” as follows: 

(b) A Justice of the Supreme Court, a circuit judge, or a district judge shall 
entertain an application for a writ of habeas corpus in behalf of a person in cus- 
tody pursuant to a judgment of a State court, only on a ground which presents a 
substantial Federal constitutional question (1) which was not theretofore raised 
and determined (2) which there was no fair and adequate opportunity thereto- 
fore to raise and have determined and (3) which cannot thereafter be raised 
and determined in a proceeding in the State court, by an order or judgment sub- 
ject to review by the Supreme Court of the United States on writ of certiorari. 

An order denying an application for a writ of habeas corpus by a person in 
custody pursuant to a judgment of a State court shall be reviewable only on a 
writ of certiorari by the Supreme Court of the United States. The petition for 
the writ of certiorari shall be filed within 30 days after the entry of such order. 





REPORT OF THE SPECIAL COMMITTEE ON HABEAS CORPUS TO THE CONFERENCE OF 
Cuier Justices, Junge 1953—Councrit or STATE GOVERNMENTS, CHICAGO, ILL, 


INTRODUCTION 


At the Conference of the Chief Justices held at San Francisco in September 
1952 the undersigned were appointed a special committee “to give study to 
the grave questions and potential complications likely to ensue if the power 
to review or void State court judgments continues to be recognized as lying 
in any courts of the Federal judicial system, save and except the Supreme 
Court of the United States,” and to “report its findings and recommendations 
at the next regular meeting of the conference.” 

The committee has attended to its duties, has devoted much time to the 
study of the present state of the law and the consequences which have resulted 
from it, and has held a meeting in Washington which extended through 2 full 
days. We have conferred with Attorney General Woodside, of Pennsylvania, 
representing a committee of the National Conference of Attorneys General 
appointed to study the same subject, and his assistant, Mr. Ryder, who has 
made a study of the subject and has argued cases before the Supreme Court. 

As a result of its investigation the committee believes that the present unfor- 
tunate state of affairs can be substantially alleviated through two methods of 
approach: (1) By certain corrections in State court procedures, and (2) by 
certain amendments to the United States Code relating to habeas corpus in 
Federal courts. We accordingly divide this report into two parts, and we have 
annexed an appendix showing from a résumé of a few factual cases how the 
present law operates and indicating the need for change. The information 
in this appendix is obtained from reliable sources and we believe it to be correct 
in every respect. The appendix also discusses methods of changing State 
procedures. 

PART I. STATE COURT PROCEDURE 


Evidence and opinion from many responsible sources have convinced the 
committee that responsibility for the unfortunate conditions prevailing in 
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habeas corpus litigation rests upon the State as well as upon the Federal 
judicial systems, and that the evils presently prevailing can be reduced sub- 
stantially by action taken at the State level. We fully appreciate the fact 
that postconviction procedures differ in number, character, and clarity in the 
various State jurisdictions, and that proposals for reform might be appropriate 
in one State but not in another. Therefore we refrain from recommending the 
adoption by the Conference of Chief Justices of any resolution which would 
approve definitive procedural changes for all of the States. We do, however, 
suggest that the proposals for improvement in State postconviction procedures 
contained in the committee report be submitted by the conference to the favorable 
consideration of the judges of the several States, and that their adoption be 
supported in each State to the extent that may be practicable in the particular 
jurisdiction. The proposals are set forth briefly without argument in this report. 
They should be considered in the light of the material set forth at length in the 
appendix to the report. 


Suggestions of the committee for the improvement of postconviction procedures 
in State courts 


1. The States should provide postconviction process which is at least as broad 
in scope as the procedure whereby claims of violation of constitutional right 
asserted by State prisoners are determined in Federal courts under the Federal 
habeas corpus statute. (See appendix, p. 11.) 

2. The exhaustion of State remedies is a condition precedent to application 
for relief in Federal courts subject to the exceptions specified in 28 United 
States Code, section 2254. The procedural steps which must be taken in the 
exhaustion of State remedies should be as few, simple, and clearly defined as 
possible (appendix, p. 12). 

3. State courts of first instance or of last resort, in denying relief in habeas 
corpus or similar postconviction procedures, should specify whether the judg- 
ment is based on procedural grounds under State law or upon consideration 
of the merits of the claim of Federal constitutional right (appendix, pp. 10 to 13, 
inclusive, and p. 20). ; 

4. Where questions of constitutional right can and should be raised on appeal 
from the-judgment of conviction, the remedy by appeal should be exclusive. 
The convicting court should at time of arraignment, plea, and sentence in open 
court cause inquiry to be made of the defendant and record of his responses to be 
kept concerning his understanding of his rights and the voluntary character of 
any waiver thereof. The journal of the court should set forth the facts (ap 
pendix, pp. 17 to 21, inclusive). 

5. For all cases in which appeal does not constitute an adequate remedy, it is 
desirable that only one postconviction procedure should be provided, namely, 
habeas corpus. Change of venue from the court in which the petition is filed to 
the State convicting court should be authorized by statute or rule of court on 
proper showing being made as to convenience of witnesses, etc. (appendix, pp. 
21 to 23, inclusive). 

6. Pleadings: Petitioner in habeas corpus should be required to present in 
his petition all claims of violation of constitutional right then known to him and 
the nature of any previous postconviction proceedings instituted by him. Amend- 
inents should be liberally authorized to effectuate this result. 

7. The States should consider the advisability of adopting as State law the 
provisions appearing in 28 United States Code, sections 2245, 2246, 2247, which 
read as follows: 

“On the hearing of an application for a writ of habeas corpus to inquire into the 
legality of the detention of a person pursuant to a judgment the certificate of the 
judge who presided at the trial resulting in the judgment, setting forth the facts 
occurring at the trial, shall be admissible in evidence. Copies of the certificate 
shall be filed with the court in which the application is pending and in the court 
in which the trial took place (June 25, 1948, c. 646, 62 Stat. 966)." (28 U.S. C., 
sec. 2245.) 

“On application for a writ of habeas corpus evidence may be taken orally or 
by deposition, or, in the discretion of the judge, by affidavit. If affidavits are 
admitted any party shall have the right to propound written interrogatories to 
the affiants, or to file answering affidavits (June 25, 1948, c. 646, 62 Stat. 966).” 
(28 U.S. C. sec. 2246.) 

“On application for a writ of habeas corpus documentary evidence, transcripts 
of proceedings upon arraignment, plea, and sentence and a transcript of the oral 
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testimony introduced on any previous similar application by or in behalf of the 
same petitioner, shall be admissible in evidence (June 25, 1948, c. 646, 62 Stat. 
966).” (28 U.S. C., see. 2247.) 


PART II. AMENDMENTS TO FEDERAL LAW 


The committee suggests the following amendments to the Federal statutes: 

Amend paragraph (a) of section 2241 of title 28 of the United States Code 
to read as follows: 

“(a) Writs of habeas corpus may be granted by the Supreme Court, any 
justice thereof, the district courts and any circuit judge within their respective 
jurisdictions, Such writs may be granted by district courts and circuit judges 
in behalf of a prisoner in custody pursuant to the judgment of a State court, 
only upon the conditions specified in section 2254 of this title.’ [New matter in 
italics.] 

Amend section 2254 of title 28 of the United States Code to read as follows: 

“An application for a writ of habeas corpus in behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted unless it appears 
that the applicant has exhausted the remedies available in the courts of the 
State, or that there is either an absence of available State corrective process or 
the existence of circumstances rendering such process ineffective to protect the 
rights of the prisoner. 

“An applicant shall not be deemed to have exhausted the remedies available 
in the courts of the State. within the meaning of this section, if he has the right 
under the law of the State to raise, by any available procedure, the question 
presented (June 25, 1948, c. 646, 62 Stat. 967). Such application shall not be 
granted by any district court or circuit judge unless it further appears that the 
prisoner has sought review of the State proceedings in the Supreme Court and 
unless the Supreme Court shall have denied relief and shall have expressly 
reserved to the prisoner the right to apply for habeas corpus to a district court 
or circuit judge solely upon the issues presented to the Supreme Court for 
review.” [New matter in italic.] 

Proposed new section 2254A : 

“Whenever, in accordance with section 2254, the Supreme Court shall have ex- 
pressly reserved to a prisoner in custody pursuant to the judgment of a State 
court the right to apply to a district court or circuit judge for habeas corpus, the 
applicant shall file with his application a copy of all papers presented to the 
Supreme Court with his petition for review.” 

Proposed new section 2254B: 

“Whenever, in accordance with the provisions of section 2254, the Supreme 
Court shall have expressly reserved to a prisoner in custody pursuant to the 
judgment of a State court the right to apply for habeas corpus to a district court 
or circuit judge, the respondent may file with his return or answer a properly 
authenticated transcript of such records and proceedings material to the issues 
as may have been had or taken in the courts of the State wherein the prisoner 
was convicted. The matter contained in such authenticated transcript shall be 
considered in evidence. 

“Where the authenticated transcript, together with the application of the 
prisoner, discloses that the prisoner was accorded a full and fair opportunity to 
present in the State courts evidence in support of his claims, the district court 
or circuit judge shall proceed to determine the case solely upon the application, 
the return, and the authenticated transcript.” 

The committee is aware that these proposed amendments may be criticized 
as not fully meeting the problem, since they do not take the lower Federal courts 
entirely out of the picture. The committee considered this matter very carefully 
and had before it a draft which would confine the jurisdiction to release State 
prisoners to the Supreme Court of the United States. We have reason to 
think, however, that the Supreme Court believes that the bulk of these cases 
is such that it could not handle them alone. That court would, we think, 
probably oppose an amendment placing that burden upon it, and there would 
seem to be grave doubt whether any such amendment could pass in the face 
of the statistics which the Supreme Court could present. We have therefore 
sought to discover a method which would afford substantial, if not perfect, 
relief and would have a better chance of passage. We have some reason to 
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think, although we have no’ positive assurance, that the Supreme Court might 
not seriously object to amendments along the lines we are proposing. 
Respectfully submitted. 
STantey E. Qua, 
Chairman. 
James T. Brann. 
EpmuNp W. FLYNN’. 
PHit S. Greson. 
HArotp L. SEBRING, 


APPENDIX TO REPORT OF SPECIAL COMMITTEE ON HABEAS CORPUS 


THE PROBLEM 


This memorandum relates to the precedures for adjudication whereby claims 
of violation of constitutional right are asserted by persons in confinement under 
sentence of conviction of crime in State courts and where the relief sought is 
discharge from alleged unlawful imprisonment. How may the courts, State 
and Federal, improve the procedure by which claims of violation of constitutional 
right may be more expeditiously decided, the principles of comity between State 
and Federal courts more effectively applied, and unnecessary conflicts avoided 
while maintaining in full vigor the ancient writ of habeas corpus and the power 
and responsibility of the United States Supreme Court to exercise final authority 
upon such issues? 

THE NEED 


The act of February 5, 1867, extended the power of the United States courts 
to grant writs of habeas corpus to “all cases where any person may be restrained 
of his * * * liberty in violation of the Constitution, or of any treaty or law 
of the United States” (14 Stat. 385, ch. 28). Since that time, and especially 
in recent years, the volume of habeas corpus litigation in State and Federal 
courts has vastly increased. The early conception that collateral attack by 
habeas corpus was possible only when the convicting court was without jurisdic- 
tion of person or subject matter at the inception of the trial (see Woods v. 
Nierstheimer, 328 U. S. 211, 90 L. ed. 1177) has been broadened by numerous 
decisions of the United States Supreme Court. It is now held that a court 
having jurisdiction of person and subject matter may nevertheless lose juris- 
diction if there was a violation of constitutional right in the course of the trial 
or in proceedings dehors the record and leading up to or following the trial 
(Johnson v. Zerbst, 304 U. S. 458, 82 L. ed. 1461 (a Federal prosecution) ; 
Dowd v. United States, 340 U. S. 206, 95 L. ed. 215 (State prosecution, frustrated 
appeal). Having bridged the gap between the old and the newer procedure 
by using the concept of lost jurisdiction, the court has largely lost interest in 
the jurisdictional basis for entertaining the writ. As said in Bowen v. Johnston 
(306 U. S. 19, 24, 88 L. ed. 455), “* * * If it be found that the court had no 
jurisdiction to try the petitioner, or that in its proceedings his constitutional 
rights have been denied, the remedy of habeas corpus is available.” (Italics 
ours.) (See also In re Bell, 19 Calif. (2d) 488, 122 P. (2d) 22.) The question 
of jurisdiction was finally put at rest in Waley v. Johnston (316 U. S. 101, 
104-105, 86 L. ed. 1302), where it is said: 

“* * * The facts relied on are dehors the record and their effect on the 
judgment was not open to consideration and review on appeal. In such cir- 
cumstances the use of the writ in the Federal courts to test the constitutional 
validity of a conviction for crime is not restricted to those cases where the 
judgment of conviction is void for want of jurisdiction of the trial court ta 
render it. It extends also to those exceptional cases where the conviction has 
been in disregard of the constitutional rights of the accused, and where the 
writ is the only effective means of preserving his rights. * * *” 

(See also Johnson V. Zerbst, 304 U. S, 458, 82 L. ed. 1461.) 

Influenced by the broad scope of inquiry adopted by the Federal courts, and 
by the fact that State decisions involving questions of constitutional right are 
reviewable by the Federal courts, the scope of inquiry in habeas corpus cases 
has been similarly broadened in the courts of many of the States. Decisions 
are reviewed in Huffman vy. Alerander (— Oreg. —, 253 P. (2d) 289 (opinion 
by a member of this committee) ). A few illustrations of the volume of habeas 
corpus litigation now flooding the courts will suffice. 


Chief Justice Flynn joins in the report with certain reservations. 
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“* * * Statistics compiled by the Administrative Office of the United States. 
Courts show that during the fiscal years of 1943, 1944, and 1945 there was an 
average of 451 habeas corpus petitions filed each year in Federal district 
courts by prisoners serving State court sentences; of these petitions, an average 
of but 6 per year resulted in a reversal of the conviction and a release of the 
prisoner. The releases thus constituted only 1.3 percent of the total petitions 
filed * * *” (Wade v. Mayo, 334 U. S. 672, 681-682, 92 L. ed. 1647, 1653). 

In 1945 the United States district courts disposed of 503 habeas corpus cases. 
involving State prisoners only. In 1948 the number of such cases had increased 
to 610. The increase in this type of litigation suggests either an appalling 
abuse of constitutional rights in State criminal trials, or a scandalous abuse. 
of the privilege of habeas corpus. Clearly the latter is the case. Of the 610: 
State cases taken to the United States district courts, only 1.6 percent were 
successful. (See note, Darr v. Burford, 339 U. S. 200, 233, 94 L. ed. 782.) In 
the years preceding the enactment of title 28 United States Code, section 2255,. 
in June 1948, the annual volume of applications for habeas corpus filed in 
Federal courts by State and Federal prisoners had nearly tripled. The annual 
average in 1936 was 310. By 1945 it had risen to 845. On the average, only 
26 prisoners were released per year. 

“In several districts, up to 40 percent of all applications for habeas corpus 
filed during the years 1943, 1944, and 1945 were so-called repeater petitions 
* * *” (United States v. Hayman, 342 U. 8S. 205, 212, note 14, 96 L. ed. 232, 
p. 238, note 14). 

“Of all habeas corpus applications filed by Federal prisoners, 68 percent 
were filed in but 5 of the 84 district courts. And, although habeas corpus trials 
average only 3 percent of all trials in all districts, the proportion of habeas 
corpus trials in those 5 districts has run from 20 percent to as high as 65 percent 
of all trials conducted in the district” (United States v. Hayman, swpra, p. 214, 
note 18, L. ed. p. 239, note 18). 

It is obvious that the courts have permitted themselves to be burdened by 
thousands of groundless, if not fraudulent, claims, because of their solicitude 
for the very few persons who may have been convicted in violation of constitu- 
tional right. It is for the protection of such persons that the scope of the writ 
has been expanded. As to them the prime object has always been “to obtain 
immediate relief from illegal confinement” (People ex rel. Sabatino v. Jennings, 
246 N. Y. 258, 158 N. E. 613; Wyeth v. Richardson, 10 Gray, 240; 25 Am. Jur., 
Habeas Corpus, sec. 2, p. 143, and cases cited). This prime object seems to 
have been lost in the procedural maze in which the cases are frequently 
involved. A few illustrations will suffice. 

In Price v. Johnston (334 U. S. 266, 92 L. ed. 1356) the litigious history 
was as follows: 

1. Convicted in Federal court in 1988. 
2 ew appeal denied by order of cireuit court of appeals (116 Fed. 
(2d) 500). 
3. Petition for certiorari denied. 
4. First application for habeas corpus filed in 1940, based on claim that 
the trial judge was disqualified. 
». Petition denied without findings or opinion. 
. Motion for rehearing denied. 
Appeal to circuit court of appeals denied (125 Fed. (2d) 806). 
. Petition for certiorari denied (316 U. S. 677, 86 L. ed. 1750). 

9. Petition for rehearing denied (316 U. S. 712, 86 L. ed. 1777). 

10. Second petition for habeas corpus filed in United States district 
court in 1942, 

11. New grounds added, i. e., absence of petitioner’s counsel from court- 
room and want of counsel at preliminary hearing. No claim of conscious 
use of false testimony. 

12. Hearing held and petition denied. 

13. Appeal to circuit court of appeals. 

14. District court affirmed (144 Fed. (2d) 260). 

15, Petition to United States Supreme Court for certiorari denied (323 
U. 8. 789, 89 L. ed. 629). 

16. Petition for rehearing denied (323 U. 8. 819, 89 L. ed. 650). 

17. Third petition filed with United States district court in 1945. 

18. Petition denied in August 1945 upon the ground that the issues raised 
were known to the petitioner when he filed his earlier petition. 

19. Leave to appeal denied. 


Hn 
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20. Fourth petition for habeas corpus filed in United States district 
court, January 1946. Use of known perjured testimony alleged. 

21. Petition denied. 

22. Appeal to circuit court of appeals. En bane hearing held. 

23. Petition for order permitting applicant to appear at argument denied. 

24. Cireuit court of appeals affirms district court (161 Fed. (2d) 705). 

25. Petition to United States Supreme Court for certiorari allowed. 

26. Case reversed and remanded to United States district court May 1948 
(92 L. ed. 1359). (I have not followed the course of litigation since 
the remand in 1948.) 

27. Time expired between conviction and remand 10 years. 

28. Period from first petition for habeas corpus until remand 8 years. 

The history of United States v. Hayman, supra (342 U. S. 205, 96 L. ed. 
232), discloses the following: Conviction in 1947. Remanded to United States 
district court by order of United States Supreme Court in January 1952, for 
further proceedings. Time thus far elapsed, 4 years plus. This case involved 
a Federal court conviction and proceedings under the 1948 Federal post- 
conviction statute (28 U. 8. C. § 2255). 

From the history of Wade v. Mayo (334 U. S. 672, 92 L. ed. 1647) we gathered 
the foilowing: Conviction in 1945 in State court. Petition for habeas corpus in 
1945 denied. Appeal to the Supreme Court of Florida. Appeal dismissed May 
1945. Petition for habeas corpus filed in United States district court May 1946. 
Petitioner discharged from custody. Reversed by circuit court of appeals (158 
Fed. (2d) 614). Petition to United States Supreme Court for certiorari allowed. 
Circuit court of appeals reversed. Prisoner discharged from custody June 
1948. Period of judicially determined unlawful imprisonment 3 years. 

Our next illustration is Diron v. Duffy (342 U. S. 38, 96 L. ed. 46; 344 U. S. 
143, 97 L. ed. Adv. Sh. 187). Conviction in California court in 1949. No appeal. 
Petition for habeas corpus in California Superior Court denied. Similar peti- 
tion in California District Court of Appeals denied. Petition to California 
Supreme Court denied. Petition to United States Supreme Court for certiorari 
allowed November 1951 (96 L. ed. 46). Case continued for report from Cali- 
fornia Supreme Court as to the grounds of its decision. No report received by 
reason of doubt in California Supreme Court as to its jurisdiction. Case re- 
manded to California Supreme Court December 1952 (344 U. S. 148; 97 L. ed. 
Adv. Sh. 137). Time expired since conviction 3 years plus. Case still pending 
in December 1952. 

Frisbie vy. Collins (342 U. S. 519, 96 L. ed. 541) involved a State conviction in 
Michigan and habeas corpus proceedings. Convicted in February 1942. Peti- 
tion for habeas corpus was carried through United States district court, circuit 
court of appeals, and United States Supreme Court on certiorari, and was finally 
denied in April 1952 (96 L. ed. 541, 651, 668, and 1344). 

The history in Dowd v. United States (340 U. S. 206, 95 L. ed. 215), is as 
follows: Conviction in Indiana court in 1931. Petitioner brings coram nobis 
in State court in 1937 (37 N. E. (2d) 63). Denied. Habeas corpus in State 
court in 1945. Denied on appeal (64 N. BE. (2d) 25). Petition for certiorari to 
United States Supreme Court denied (327 U. S. 808, 90 L. ed. 1032). Petition 
in Indiana Supreme Court for delayed appeal. Denied in 1946. Petition to 
United States Supreme Court denied (330 U. S. 841, 91 L. ed. 1287). Petition 
for habeas corpus in United States district court. Petitioner discharged from 
custody. Appeal to circuit court of appeals. Affirmed (180 Fed. (2d) 212). 
Certiorari to United States Supreme Court allowed. Case remanded to Indiana 
court for delayed appeal January 1951. Time elapsed between conviction and 
remand, 19 years; time elapsed since commencement of litigation for release, 
13 years. 

For examples typical of many cases involving litigation in State and Federal 
courts and long delays see: Sweeney v. Woodall (344 U. S. 86, 97 L. ed. Adv. 
Sh. 86) ; Gibbs v. Burke (337 U. 8S. 773, 93 L. ed. 1686) ; Brown v. Allen (344 U. 8S. 
443, 97 L. ed. Adv. Sh. 375). See also Darr v. Burford (339 U. S. 200, 94 L. ed. 
761) ; Coggins v. O’Brien (188 Fed. (2d) 130 (a Massachusetts case)). Resort 
to the Federal Reporter decisions will disclose hundreds of cases involving 
Similar records. 

The process of obtaining “immediate relief” from alleged unconstitutional 
imprisonment is illustrated above, but the evil of justice delayed presents only 
one of the problems which confront the courts, State and Federal. To secure 
an apt illustration of other difficulties incident to the dual system of State- 
Federal administration in these cases, a member of the committee has received 
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from Justice Schwellenbach of the Supreme Court of the State of Washington a 
letter, giving the history of the case of State v. Wilson (38 Wash. (2d) 503, 
231 Pac. (2d) 288). On account of its extraordinary interest, we produce the 
letter in full: 
THE SUPREME CouURT, STATE OF WASHINGTON, 
Olympia, April 20, 1953. 
Hon. JAMEs T. BRAND, 
Justice, the Supreme Court, State of Oregon, 
Salem, Oreg. 

Dear JupDGE BRAND: I have finally gotten reports from Judge Cushing, Judge 
Driver, and Mr. Cranor, the warden of the penitentiary, and will attempt to 
tell the story in chronological order. (For your enlightenment, I am enclosing 
a copy of a letter from Judge Cushing, of Clark County.) 

March 19, 1950: Jo Ann Dewey raped and murdered. 

June 28, 1950: Jury convicted Turman and Utah Wilson. 

August 9, 1950: New trial denied. Judgment and sentence entered. 

May 10, 1951: Judgment and sentence affirmed by Washington State Supreme 
Court. 

July 13, 1951: Petition for rehearing denied. 

July 19, 1951: Death warrants signed by Judge Cushing, of Clark County, for 
execution August 20, 1951. 

August 13, 1951: Stay of execution denied by Governor Langlie. 

August 13, 1951: Stay of execution denied by Chief Justice, Washington Su- 
preme Court. 

August 17, 1951: Stay of execution by regular order of Justice Hugo L. Black, 
Justice, United States Supreme Court. 

October 15, 1951: Certiorari denied by United States Supreme Court. 

October 30, 1951: Death warrants signed by Judge Cushing for execution 
November 30, 1951. 

November 26, 1951: Petition for writ of error coram nobis denied by Washing- 
ton Supreme Court. 

November 29, 1951: Petition for writ of habeas corpus denied by Washington 
Supreme Court. 

November 29, 1951: Proposed order staying execution denied by Washington 
Supreme Court. 

November 29, 1951: Petition for writ of habeas corpus denied by United States 
district judge, Sam M. Driver, of the Eastern District of Washington. 

November 29, 1951: Execution stayed by telegram from William Healy, judge, 
circuit court of appeals. 

December 3, 1951: Execution stayed by formal order of Justice William O. 
Douglas, United States Supreme Court. 

May 16, 1952: Order received from United States Supreme Court denying 
certiorari of order of Washington Supreme Court denying petition for writ of 
habeas corpus. 

May 22, 1952: Death warrants signed by Judge Cushing for execution June 23, 
1952. 

June 9, 1952: Petition for writ of habeas corpus filed in Federal District Court, 
Eastern District of Washington. 

June 20, 1952: Petition for writ of habeas corpus denied by Judge Sam M. 
Driver. 

June 22, 1952: Stay of execution for 2 weeks by telephone call, and later con- 
firmed by regular order of Judge Albert L. Stephens, of circuit court of appeals. 

July 10, 1952: Order of United States Circuit Judges Mathews, Stephens, and 
Orr vacating stay orders and terminating stay of execution. 

July 15, 1952: Death warrants signed by Judge Cushing for execution August 
15, 1952. 

August 14, 1952: Execution stayed for 90 days by Governor Langlie. 

November 24, 1952: Death warrants signed by Judge Cushing for execution 
January 3, 1953. 

January 3, 1953: Executed. 

Less than one-half hour after the execution, the warden received a telegram, 
purportedly from Senator Warren G. Magnuson, of Washington State, that Presi- 
dent Truman was granting a reprieve. The man who telephoned the telegram 
to the Western Union has been indicted by a Federal grand jury. 

It should be noted that these boys were saved from execution until almost 
3 years after the murder was committed. 
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I have no record of the proceedings of the court of last resort, headed by Earle 
Stanley Gardner. I would refer you to Argosy magazine for that record. 


Yours very truly, 
BE. W. SCHWELLENBACH, Judge. 


The following facts in still another case are reported to the committee by Chief 
Justice William A. Devin, of the Supreme Court of North Carolina (see Brown v. 
Allen, 344 U.S. 443). 

In August 1947, the capital felony of rape was committed upon a respectable 
married woman in the backyard of her rural residence near Windsor in Bertie 
County, N. C. The victim knew and recognized her assailant and promptly 
notified the officers, and he was arrested that night. He confessed his guilt. He 
is a Negro man and the victim is a white woman. Then began the long-drawn-out 
court proceedings which have so far enabled the accused to escape punishment 
for his crime notwithstanding he has been three times convicted by the jury and 
his conviction affirmed by the Supreme Court of North Carolina, the highest court 
in the State. At all times he has been represented by competent counsel of his 
own race. 

The plea that his confession was involuntary was raised but was not supported 
and was not pressed. The confession was made to members of his own race who 
testified against him. The trial court found from the evidence offered that his 
confession was voluntary. 

In the original trial court and throughout the litigation in the various tribunals 
to which his cause has been submitted the plea relied on and pressed by the defend- 
ant was that in the preparation of the jury panel and in the selection of jurors 
Negroes were systematically excluded. 

Twice his conviction and sentence were set aside by the Supreme Court of North 
Carolina and new trial awarded because there was found in each instance some 
substantial ground to support the defendant’s plea in this respect. 

“However, in the third trial, in which his conviction was affirmed, it affirma- 
tively appeared that the jury list of the county from which the jury was drawn 
had been prepared in full compliance with the law, that names of white and 
Negro jurors were placed in the box without discrimination of any kind, and 
that on the panel drawn for this trial there were seven Negroes. It was decided 
by the Supreme Court of North Carolina, in an opinion written by the then 
Chief Justice, that there had been no exclusion of Negroes from the jury, and 
that there was no error in the trial. Accordingly his conviction of the capital 
felony charged was affirmed (State v. Speller, 231 N. C. 549). 

“It is submitted that no court could have been more careful to uncover, or more 
ready to remedy, any denial of a constitutional right, or more alert to see that 
no injustice was done, regardless of the race of the defendant or the nature of 
the crime charged. 

“Following affirmance of the judgment by the Supreme Court of North Car- 
olina, the defendant through his counsel presented in due form to the Supreme 
Court of the United States his petition for certiorari setting forth the same plea 
and upon the same evidence which had been heard and determined against him 
in the trial court in the State supreme court. In due course this petition for 
certiorari was denied. 

“It would seem this should have marked the end of the road for Speller, but 
not so. He next filed a petition for writ of habeas corpus before the United 
States district judge of the eastern district of North Carolina, Judge Gilliam. 
Judge Gilliam allowed the writ, by order stayed the execution, and proceeded to 
hear all over again the same plea and the same evidence offered in support. 
After plenary hearing Judge Gilliam reached the same conclusion as had the 
State court and dismissed the writ. The defendant then appealed to the Circuit 
Court of Appeals for the Fourth Circuit. In that court after another hearing on 
the same plea the judgment of the district court was affirmed, Senior Judge 
Parker writing the opinion. See Speller v. Allen (192 F. (2) 477). Again the 
defendant presented to the Supreme Court of the United States his petition for 
certiorari based upon the same plea and the same facts, and this time the 
Supreme Court of the United States granted the petition, set the case down 
for argument in May 1952, then ordered a reargument in October 1952, and 
finally in February 1953 rendered decision dismissing the petition and affirming 
the judgment, three Justices dissenting. 

“Surely now the end of the trail has been reached, but not so. On petition 
of the defendant for a rehearing execution has again been stayed and the case 
is again [as of April 10, 1953] for the third time in the breast of the Supreme 
Court of the United States. 
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“The man on the street may wonder whether the courts, properly sensitive 
to the suggestion of injustice and careful to protect the rights of a man 
charged with crime, may not sometimes overlook the rights of the State and 
the public to the speedy administration of justice.” 

In the famous case of Darr v. Burford (supra, 339 U. S. 200, 94 L. Ed. 761), 
the principal question was whether a prisoner under sentence of a State 
court must, as a prerequisite to bringing habeas corpus in a Federal district 
court, apply for certiorari to the United States Supreme Court from a State 
judgment denying collateral relief. It was held that ordinarily such appli- 
cation must be made. Different opinions have been expressed as to whether 
this requirement is based on the necessity for exhausting State remedies or 
whether it is a requirement, even though not considered a part of the exhaustion 
of State remedies. The history of the case, in part, is as follows: Conviction 
in January 1931, in Oklahoma State court. Motion for new trial denied. No 
appeal. Petition for habeas corpus in Oklahoma Circuit Court of Appeals 
(84 Okla. 352, 182 P. (2d) 523). Petition denied June 1947. No appeal to 
Supreme Court of Oklahoma. (See 77 F. Sup. at 555.) Plaintiff brings habeas 
corpus in United States district court. Petition denied for failure to exhaust 
State remedies (77 F. Sup. 553, April 1948). Appeal to the circuit court of 
appeals. United States district court affirmed (172 F. (2d) 668, June 1949). 
Certiorari to United States Supreme Court. United States Circuit Court of 
Appeals affirmed (339 U. 8. 200, 94 L. Ed. 761). Decided April 1950. Time 
elapsed since conviction 19 years. Time elapsed since litigation for release 
was commenced 214 years. 

The extent to which habeas corpus litigation has run wild in one State 
is illustrated by the following quotation from the memorandum of the Depart- 
ment of Justice of the State of California: 

“As a result of this assistance the petition for the writ of habeas corpus has 
been frequently abused. Few executions ever occur without last-minute stays 
of execution and appeals from the denial of the petition for the writ delaying 
the processes of justice for periods of years (Phyle v. Duffy). Caryl Chessman, 
while confined at San Quentin, drew out over 1,000 law books in preparing his 
various petitions, appeals or motions. Two hundred and fifty-one petitions for 
habeas corpus were filed between 63 inmates of Alcatraz (7 F. R. D. 315). 
The abuse has not been confined to the activties of individuals, since a good 
petition is used by any number of inmates, and a prisoner who becomes familiar 
with the law in this fashion soon sets up the practice of law and advises his 
fellow confinees. This abuse of the writ is a serious one. It hampers the court 
in acting properly upon petitions having some valid foundation, and it is used 
very often merely to afford the prisoner a trip to town, which trip possesses 
a serious threat to security.” 

The courts appear to be impaled upon the horns of a dilemma. If a person 
has been unconstitutionally imprisoned for from 2 to 10 years while litigation 
has pursued the even tenor of its way, the situation becomes abhorrent to our 
sense of justice. On the other hand, if there has been no violation of consti- 
tutional right, and if from 90 to 99 percent of the claims are groundless, the 
wear and tear on the judicial machinery, resulting from years of litigation in 
thousands of cases, State and Federal, becomes a matter of serious import 
to courts and judges, who, after all, are dedicated to the task of clearing their 
dockets with reasonable expedition. The element of expense is not to be 
ignored. 

It seems our first duty to discuss the problem as it affects the judicial sys- 
tems of the several States. 

It is hornbook law that the Federal courts have no jurisdiction to review 
claims of persons convicted in State courts unless a question of right under the 
Federal Constitution, statutes or treaties is involved (28 U. S. C. sec. 2241). 

“(c) The writ of habeas corpus shall not extend to a prisoner unless * * * 

“(3) He is in custody in violation of the Constitution or laws or treaties of the 
United States; or * * *” (28 U. S. C. Power to Grant Writ, sec. 2241). 

“Of course we do not review State decisions which rest upon adequate non- 
Federal grounds * * *.” (Young v. Ragen, 337 U. S. 235, 238, 93 L. Ed. 1333, 
1336 ; Diron v. Duffy, 96 L. Ed. 46, 342 U. S. 33. 

Again, “If the State judgment was based on an adequate State ground, the 
[U. S. Supreme] Court, of course, would be without jurisdiction to pass upon 
the Federal question” (Dizvon v. Duffy, 344 U. S. 148, 146, 97 L. Ed. Adv. Sh. 137, 
139; Brown v. Allen, 344 U. S. 443, 458, 97 L. Bd. Adv. Sh. 375, 388). (See 
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Stembridge v. Georgia, 343 U. S. 541, 96 L. Ed. 1130.) A statutory limitation 
upon the activity of Federal courts appears in title 28, United States Code, see- 
tion 2254: 

“An application for a writ of habeas corpus in behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted unless it appears 
that the applicant has exhausted the remedies available in the courts of the 
State, or that there is either an absence of available State corrective process or 
the existence of circumstances rendering such process ineffective to protect the 
rights of the prisoner. 

“An applicant shall not be deemed to have exhausted the remedies available 
in the courts of the State, within the meaning of this section, if he has the 
right under the law of the State to raise, by any available procedure, the ques- 
tion presented (June 25, 1948, c. 646, 62 Stat. 967).”" (28 U. S. C., State custody ; 
remedies in State courts, sec. 2254.) 

In the light of the constitutional, statutory and judicial limitations which 
have been imposed upon the Federal courts, and in view of the confusion which 
has been illustrated in the cases cited, we express earnest approval of the state- 
ment in the memorandum of the Department of Justice of California, as follows: 

“* * * Tf any proposition can be stated dogmatically in this field it is this: 
the State courts must provide postconviction corrective process which is at least 
as broad as the requirements which will be enforced by the Federal courts in 
habeas corpus through the due process clause of the 14th amendment. A State 
can call this remedy whatever it wants, but it must provide some corrective 
process. (Cf. Mooney v. Holohan (1934) 294 U.S. 1038.)” It also appears to be 
the duty of State courts, wherever possible, to indicate in the judicial record, 
or in an opinion, whether a question of Federal right has been presented and 
decided, or whether the case is decided upon State grounds only. Since the 
assumption of jurisdiction by the Federal courts ordinarily depends upon the 
exhaustion of all State remedies, it is of vital importance that the procedural 
steps in the State courts should be clearly outlined so that litigants may know 
when they have exhausted State remedies. It was well said by Mr. Justice Frank- 
furter in his dissent in Darr v. Burford, supra (220), “Whether the State remedies 
have been so exhausted often involves elusive questions of local law.’ We would 
add, “Too often.” In our opinion it is not enough for a State court to accord 
individuals alternative procedures whereby an applicant, who guesses correctly 
as to the proper State procedure, may qualify himself for resort to the Federal 
courts. The general rule was long since stated in Mooney v. Holohan (294 U. 8. 
103, 79 L. ed. 791). The mandate to State courts has since been made more 
specific. Referring to the difficulties which had arisen in the State of Illinois, 
the United States Supreme Court said: 

“* * * We recognize the difficulties with which the Illinois Supreme Court is 
faced in adapting available State procedures to the requirement that prisoners 
be given some clearly defined method by which they may raise claims of denial of 
Federal rights. Nevertheless, that requirement must be met. * * *” (Young v. 
Ragen, 337 U.S. 235, 239, 93 L. ed. 1333, 1336.) [Italics ours.] 

Again, in Gibbs v. Burke, supra (337 U. 8S. 773, 781, 93, L. ed. 1686, 1691, the 
court said: 

“Furthermore, the fair conduct of a trial depends largely on the wisdom and 
understanding of the trial judge. He knows the essentials of a fair trial. The 
primary duty falls on him to determine the accused’s needs of counsel at ar- 
raignment and during trial. He may guide a defendant without a lawyer past 
the errors that make trials unfair. (Cf. Uveges v. Pennsylvania, supra.) Failure 
to protect properly the rights of one accused of serious offenses is unusual. Ob 
viously a fair trial test necessitates an appraisal before and during the trial of 
the facts of each case to determine whether the need for counsel is so great that 
the deprivation of the right to counsel works a fundamental unfairness. * * *” 

One of the causes of difficulty and delay has arisen from the fact that in many 
instances the State courts have rendered summary decisions without opinion, 
which has resulted in uncertainty as to whether the decision was based on Fed 
eral right or upon State grounds. The situation has resulted in orders of the 
United States Supreme Court remanding cases to the State court for the purpose 
of clarification of the decision. (See Diron v. Duffy, 342 U. S. 33, 96 L. Ed. 46, 
and 344 U. S. 143, 97 L. Ed. Adv. Sh. 137; Stembridge v. Georgia, 343 U. S. 541, 
96 L. Ed. 1130; Burke v. Georgia, 338 U. S. 941, 94 L. Ed. 580: Williams v. Kaiser. 
323 U. S. 471, 89 L. Ed. 398.) Complications also arise when State courts or legis- 
latures fail to afford “procedures * * * clearly defined” whereby State remedies 
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may be exhausted. In such cases doubts arise in the United States Supreme 
Court as to whether the proper State procedure for raising the constitutional 
question was by appeal, habeas corpus, coram nobis as at common law, or post- 
conviction procedure authorized by statute. (See history of Dowd v. United 
States and of other cases cited supra. See also United States v. Hayman, supra 
(342 U. S. 205, 96 L. Ed. 232, syl. 4.) Difficulties have also arisen in Federal 
courts by reason of failure on the part of State courts to ascertain with definite- 
ness whether constitutional right has been understandingly waived and to make 
specific findings therein a part of the record. Uncertainty on that issue may 
result in a remand of the case to the State courts. 


POWER OF STATE COURTS 


The same decision which declares that the States must provide some clearly 
defined method by which State prisoners may raise claims of denial of Federal 
right, also declares, “of course Illinois may choose the procedure it deems appro- 
priate for the vindication of Federal rights” (Young v. Ragen, 337 U. S. 235, 
238, 93 L. Ed. 1333, 1336). 

In Carter vy. Illinois (329 U. 8S. 173, 175, 91 L. Ed. 172, 175), the Court said: 

“* * * The Constitution commands the States to assure fair judgment. Pro- 
cedural details for securing fairness it leaves to the States. It is for them, 
therefore, to choose the methods and practices by which crime is brought to book, 
so long as they observe those ultimate dignities of man which the United States 
Constitution assures (Brown v. New Jersey, 175 U. 8S. 172, 175 (44 L. Ed. — 
120, 20 U. S. 77) ; Missouri v. Lewis (Bowman y. Lewis), 101 U. S. 22, 31 (25 1 
Kd. 989, 992)). Wide discretion must be left to the States for the manner of 
adjudicating a claim that a conviction is unconstitutional. States are free to 
devise their own systems of review in criminal cases. A State may decide 
whether to have oe a os os in such cases, and if so under what circumstances 
(McKane v. Durston, 153 U. 8. 684, 687 (38 L. Ed. 867, 868, 14 U. 8S. 913)). In re- 
specting the duty mtd aaa them by Mooney vy. Holohan, States have a wide 
choice of remedies. A State may provide that the protection of rights granted 
by the Federal Constitution be sought through the writ of habeas corpus or 
coram nobis. It may use each of these ancient writs in its common law scope, 
or it may put them to new uses; or it may afford remedy by a simple motion 
brought either in the court of original conviction or — the place of detention. 
(See e. g., New York ex rel. Whitman v. Wilson, 318 U. S. 688 (87 L. Ed. 1083, 63 
U. S. S. C. Rep. 840): Matter of Lyons vy. Goldstein, 290 N. Y. 19, 25, 47 N. BE 
(2d) 425 (146 A. L. R. 1422); Matter of Morhous v. N. Y. Supreme oe", 293 
N. Y. 151, 56 N. E. (2d) 79; People v. Geresewitz, 294 N. Y. 163, 168, 61 N. (2d) 
427; Matter of Hogan v. Court of General Sessions, 296 N. Y. 1, 9, 68 N. 2 (oa) 
849.) So long as the rights under the United States Constitution may be pursued, 
it is for a State and not for this Court to define the mode by which they may be 
vindicated.” 

Subject only to the constitutional limitations which control all courts, we are 
therefore free to devise procedures which will facilitate the release of persons 
unlawfully confined, and will eliminate, so far as possible, the fraudulent abuse 
of that process. We can intelligently approach the problem only by analysis of 
the claims presented in postconviction procedures as a basis for release from 
confinement. Most, though not all, of the claims presented fall within one or 
more of the following classes. We have cited a few out of many cases by way of 
illustration under each group. First and foremost are the claims relating to 
inadequate representation by counsel : 

1. Claims of deprivation of constitutional right to counsel (Tomkins v. Missouri 
3 U.S. 485, 89 L. Ed. 407; Wade v. Mayo, 334 U. S. 672, 92 L. Ed. 1647: Betts v. 
rady, 316 U. S. 455, 86 L. Ed. 1595; Uveges v. Pennsylvania, 335 U. 8S. 437, 93 L. 
Md. 127). 

2. Where there is no such constitutional right, claims that special cirecum- 
stances, such as ignorance, youth, poverty, and insanity, require counsel in 
the particular case (Wade v. Mayo, 334 U. S. 672, 92 L. Kd. 1647, 1650; (poverty) 
Gibbs v. Burke, 337 U. 8S. 773, 98 L. Ed. 1686; (ignorance) rons v. Balkcom, 
339 U S. 9, 94 L. Ed. 604; (insanity) Powell v. Alabama, 287 U. S. 45, 77 L. 
Ed. 158). 

5. Claim of right to counsel at preliminary hearing, arraignment, or plea, 

e., prior to trial (Hawk v. Olson, 326 U. S. 271, 90 L. Ed. 61 , 

4. Claims of incompetent or ‘unfaithful representation by counsel (United 
States v. Hayman, 342 U. 8. 205, 96 L. Ed. 282; Achtien v. Dowd, 117 F. (2d) 989). 
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5. Claims of inadequate opportunity for preparation of securing witnesses 
(Avery v. Alabama, 308 U. 8. 444, 84 L. Ed. 377). 

6. Claims that confession was oa by inducement, fraud, duress (@al- 
legos v. Nebraska, 342 U. 8. 55, 96 L. Ed. ; Brown v. Allen, 344 U. S. 443, 97 L. 
Ed. Adv. Sh. 375; Stroble v. California, aaa U . 8. 181, 96 L. Ed. 872). 

7. Claim that plea of guilty was obtained by inducement, fraud, duress, or trick 
(Hawk v. Olson, 326 U. 8S. 271, 90 L. Ed. 61; Huffman v. Alexander, — Oreg. —, 
251 P. (2d) 87). 

8 Claim that a plea of guilty was made without necessary aid of counsel 
(Walker vy. Johnson, 312 U. S. 275, 85 L. Ed. 830; Quicksall v. Michigan, 339 
U. 8S. 660, 94 L. Ed. 1188; Foster v. Illinois, 332 U. 8. 134, 91 L. Ed. 1955). 

9. Claim of deprivation of opportunity to appeal (Dowd v. United States, 340 
U. S. 206, 95 L. Ed. 215; Cook v. State, — Ind. —, 97 N. E. (2d) 625). 

10. Claim that trial was lacking in fundamental fairness (Gibbs v. Burke, 337 
U. S. 773, 93 L. Ed. 1686; Cochran v. Kansas, 316 U. S. 255, 86 L. Ed. 1453; Ba 
parte Baer, 20 F. (2d) 912). 

11. Challenge to the validity of waiver of right to counsel (Uveges v. Pennsyl- 
rania, 335 U. S. 437, 98 L. Ed. 127: Gibbs v. Burke, 337 U. 8S. 773, 93 L. Ed. 1686; 
Walker v. Johnston, 312 U. S. 275, 85 L. Ed. 880; Von Moltke v. Gillies, 332 U. 8. 
708, 92 L. Ed. 309). 

12. Challenge to the validity of waiver of indictment or consent to the filing 
of an information (Huffman v. Alerander, — Oreg. —, 251 P. (2d) 87). 

13. Challenge to Soy Tg validity of jury or to validity of waiver of jury 
trial (Brown v. Allen, 344 U.S. 448, 97 L. Ed. Adv. Sh. 375). 

14. Challenge based on Sonia jury procedure (Hale v. Crawford, 65 F. (2d) 
7 (290 U. S. 674, 78 L. Ed. 581, cert, denied) ). 

15. Employment by prosecutor of testimony known to be false (United States 
ex rel. Lesser v. People of State of New York, 34 F. Sup. 730; United States ex rel. 
Lesser v. Hunt, 117 F. (2d) 30). 

16. Claim of mob influence (Powell v. Alabama, 287 U. § 7 L. Ed. 158). 

17. Conviction under statute claimed to be Se uiatenanaal aN (Williams v. 
Coed 323 U. S. 471, 89 L. Ed. 398: the Stockton Laundry case, 26 F. 611). 

8. Claim of forcible abduction (Frishie v. Collins, 342 U. 8S. 519, 96 L. Ed. 541; 
patnians v. Nichols, 203 U. S. 192, 51 L. Ed. 148). 

The foregoing classifications are not complete. Some claims of other types 
have been presented By postconviction procedures as may be seen by examina- 
tion of Thirty-three Federal Digest in which the syllabi under the title “Habeas 
Corpus” cover 559 pages, exclusive of supplement. 


SUGGESTIONS FOR IMPROVEMENT OF STATE PROCEDURES 


We shall not discuss each type of case separately, but shall outline possible 
State procedures which will, if employed, greatly simplify the trial of these cases, 
and will ultimately reduce the volume of such litigation. We have borrowed 
freely from many valuable sources, including the address by the Honorable Harry 
McMullan, attorney general of North Carolina: an address by the Honorable 
Robert Eardley, assistant attorney general of Illinois; a paper on the misuse of 
habeas corpus by the Honorable Maurice Blodgett, deputy attorney general of 
New Hampshire; a paper entitled, “Limiting the Availability to State Prisoners 
of Habeas Corpus in Federal Courts,” prepared by the Honorable Robert E. 
Woodside, attorney general of Pennsylvania, for the National Association of 
Attorneys General; the letter of Mr. Justice Jones of the Supreme Court of 
Pennsylvania. 


CONCERNING ISSUES WHICH MAY BE RAISED BY APPEAL FROM THE CONVICTION 


A clear distinction should be maintained between cases in which claims of 
violation of constitutional right can be raised at the trial and those in which 
such claims cannot be so raised, or in which there is a valid excuse for not raising 
them there. The general propositions stated below are set forth as background 
for further discussion. They are all subject to the broad exception which will 
later be stated. 

1. Claims of violation of constitutional right occurring in the course of the 
trial should be raised in the trial court or ‘“‘may be forfeited by failure to make 
a timely assertion of the claim” (Jennings v. Illinois, 342 U. S. 104, 109, 96 L. Ed. 
119). 
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2. Violations of constitutional right occurring at the trial and which could 
have been raised on appeal to the State court will not be available in the 
Federal court if the right of appeal has not been exhausted (Frisbie v. Collins, 
342 U.S. 519, 96 L. Ed. 541). 

3. Violations of constitutional right occurring at the trial and which may be 
raised on appeal will not be available in the Federal court if in the appeal the 
issue is not presented (United States ex rel. Rheim v. Foster, 175 F. (2d) 772; 
cert. den., 338 U. S. 857, 94 L. Ed. 525; Annotations, 96 L. Ed. 135). 

4. Violations of constitutional right occurring before trial, but which could 
have been raised at the trial and were not, should come within the doctrine that 
the right to assert the claim may be forfeited by failure to make timely assertion 
thereof (Jennings v. Illinois, supra; Darr v. Burford, 339 U. 8S. 200, 94 L. 
Ed. 761). 

5. If violation of constitutional right occurring before trial on the merits 
could be presented at the trial and preserved on appeal there would be the 
usual duty to exhaust the remedy of State appeal before resort to Federal 
courts. This, we think, is a corollary of the general doctrine. 

When the right to raise the Federal question on appeal from the conviction is 
available, remedies by habeas corpus or those in the nature of coram nobis 
should not be permitted. The remedy by appeal should be exclusive. When 
such right has been exhausted and only then should resort to the Federal 
court be permissible as to such claim of right. Subsequent applications for 
habeas corpus or coram nobis should not be permitted if based on the same 
claim of violation of constitutional right which was decided adversely on the 
appeal. 

All of the foregoing propositions are subject to the qualification that the 
right to assert violation of constitutional right will not be lost if it appear 
that there was reasonable ground for failure to assert the right at the trial 
or on appeal (Cochran v. Kansas, 316 U. 8S. 255, 86 L. Ed. 1453). And a prisoner 
will not be held to have waived a constitutional right by waiver unless it was 
voluntarily and understandingly made. 


ISSUES WHICH SHOULD BE RAISED ON APPEAL 


Of course, any error amounting to a denial of constitutional right which 
occurs in the actual course of the trial is available on lecal appeal if saved in 
the trial court and presented on appeal according to local practice. Some claims 
of violation of constitutional right occurring prior to the trial on the merits 
may be raised at the trial. Claims that a confession or plea of guilty or waiver 
of indictment or of jury trial was obtained by means violating constitutional 
right may be of this class. 

CONFESSIONS 


The various States apply different procedures for determining the voluntary 
character of a confession when offered in evidence at the trial (20 Am. Jur., 
Evidence, secs. 532 to 534). Objection based on alleged inducement, duress, 
fraud, ignorance and the like should, as a general rule, be raised at the trial 
or be deemed waived. The objection is always available to the defendant if 
he is represented by counsel. If the voluntary character of a confession is 
determined by the court alone, a stenographic record of the court’s inquiry 
and of the testimony received, whether before the jury or not, should be pre- 
served so that the issue can be saved and presented on appeal. If the voluntary 
character of a confession is submitted to the jury, either with or without pre- 
liminary determination by the court, the record should always be preserved 
and be available for appeal. 

Extraordinary claims that the trial or preliminary proceedings were lacking 
in fundamental fairness may often be presented to the trial court and made 
available as ground for appeal. The claim that conviction has been had under 
an alleged unconstitutional statute can always be rised at the trial, and upon 
appeal where the accused is represented by counsel. We see no justification for 
entertaining a petition for habeas corpus based upon the unconstitutionality 
of the statute under which the prosecution is brought in the absence of extraordi- 
nary circumstances excusing appeal. 

The most prolific source of habeas corpus litigation is denial of the right to 
counsel. The conditions under which there is a constitutional right to counsel 
in State courts have been well defined by the United States Supreme Court. 
In capital cases the right is clear. It is also clear in the type of case involving 
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special circumstances, such as youth, ignorance, etc. If the State courts desire 
to check the flow of groundless petitions for habeas corpus, they should, wherever 
possible, even when not required by constitutional mandate, tender the aid of 
counsel at the time of arraignment in all felony cases in which the defendant 
is unable to provide counsel. At the time of arraignment the judge, in open 
court, should cause explanation to be made, either personally or by the prosecutor 
to the accused, concerning his right to counsel, if in that jurisdiction his right 
is absolute. If the right in that jurisdiction is not absolute, the court should 
eause inquiry to be made in open court as to any special circumstances, such 
as ignorance, youth, financial inability. (See Gibbs v. Burke, supra.) The 
essential procedure very frequently neglected is that all colloquy between the 
prosecutor or court and the accused in open court at the time of arraignment 
should be stenographically or electrically recorded. 


PLEA OF GUILTY 


Similar procedure should be followed at the reception in open court of any plea 
of guilty. Wherever possible, a plea should not be received until a defendant 
has had legal counsel. In all cases in which a plea of guilty is offered, specific 
inquiry should be made of the defendant concerning any inducements, threats, 
misrepresentations, or misunderstandings as to the nature of the charge or 
punishment, and these proceedings should be recorded. Similar procedure should 
be employed in connection with any waiver of constitutional right made by a 
defendant. Experience demonsrates that the vast proportion of petitions for 
habeas corpus are conjured up after years of imprisonment, aided by sympa- 
thetic wardens, sentimental agencies, a desire for a trip to the city, or quasi- 
legal advice bv other convicts. If a convict knows that the judicial record shows 
that in open court his rights have been made known to him that his waivers have 
been intelligently made and his confessions or pleas of guilty have been con- 
ceded to be voluntary, there will be fewer post litem motam cases hatched up and 
presented to the courts. The cost or inconvenience to the judicial systems by 
following the outlined procedure will be insignificant compared to the costs 
incident to the trial of hundreds of habeas corpus cases involving the trans- 
portation of convicts, witnesses, prosecutors, and judges who are, in effect, put 
on trial in the habeas corpus court by the convict. Our point is, that most of the 
circumstances giving rise to claims of violation of constitutional right arise 
out of events preceding the trial which could be presented to or raised by the 
trial court, either at time of arraignment, plea, or trial on the merits. Wherever 
the events leading up to waiver of indictment, waiver of jury trial, waiver of 
counsel, or plea of guilty can be reviewed in the presence of the trial court and 
made a matter of record, one of two results is certain. If a claim of violation 
of constitutional right is then made, it can and will be then examined. If, on 
the other hand, the judicial record affirmatively shows that the accused, after 
being advised in detail of his rights, declares that his waivers, etc., were under- 
standingly made, and his plea voluntarily given, he will not in later years 
attempt to deny his own statements, or if he does, he will not prevail. 

The foregoing represents merely our view of a technique whereby most, though 
not all, claims of violation of constitutional right may be channeled into the one 
usual course of appellate procedure. To the extent that this can be done there 
should be no right to proceed by habeas corpus or any other post-conviction pro- 
cedure such as coram nobis. It is general State law that habeas corpus will 
not be granted where there is another adequate remedy (39 C. J. S., Habeas 
Corpus, sec. 7, p. 437, sec. 8, p. 438). The same rule applies in coram nobis 
(24 C. J. S.. Criminal Law, sec. 1606, p. 147). Such a rule is recognized in 
Diron v. Duffy (344 U. S. 148, 97 L. Ed. Adv. Sh. 137). Where the appeal from 
eonviction would not constitute an adequate remedy, the post-conviction pro- 
cedure or procedure in the nature of coram nobis should be pursued to the State 
court of last resort before any resort to the Federal court (Jennings v. Illinois, 
supra; Ex parte Hawk, 321 U. 8. 114, 88 L. Ed. 572). 

In our opinion it is the duty of State courts and particularly of the appellate 
State court to briefly, but clearly, state the basis of their decision when they deny 
or dismiss petitions for habeas corpus. The decision should show whether it is 
based on a rule of State procedure such as the failure to exhaust a preferred 
procedure or whether a specified claim based on alleged constitutional right has 
been decided on the merits. We are in substantial accord with Attorney General 
Woodside upon this point. Compliance with this rule by the State courts will 
relieve the Supreme Court of the necessity of remanding cases to the State 
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court because of uncertainty concerning the existence of Federal jurisdiction 
and thus will also relieve the State courts of the burden of amplifying their 
summary decisions after remand. 

Another matter by which State procedure may be made more effective may now 
be mentioned. In habeas corpus cases when that remedy is available, recitals 
in a judgment of conviction, although presumed to be true, may be attacked by 
evidence outside the record which tends to invalidate but not to directly con- 
tradict the judicial record. For example, if the judicial record recites a plea 
of guilty, the petitioner may show that it was induced by prior threats, etc. A 
different situation is presented when a petitioner makes a direct attack on the 
judicial record by asserting the falsity of a judicial recital as to what actually 
transpired in open court. For example, petitioner asserts that he did not plead 
guilty in open court when the judicial record states that he did. 

In Huffman v. Alexander, the Oregon Supreme Court reviewed many authori- 
ties and concluded (1) that the journal recitals made by or under the direction 
of the trial judge and his judgment entry, both import absolute verity beyond 
challenge by habeas corpus, and (2) that if any claim is made that the record 
erroneously states the facts as to what transpired in the presence of the court, 
the only remedy is by motion to correct the record. There is some conflict of 
authority, but we think the better opinions support both propositions. (See 
Huffman v. Alexander, 251 Pac. (2d) 87; and Cuddy, petitioner, 181 U. 8. 280, 
33 L. Ed. 154.) 

If this be the law, important conclusions may be drawn. A stenographic report 
is prima facie correct but not conclusive. If the trial court makes detailed in- 
quiry of the accused as to the voluntary character of his confession, plea, waiver, 
and the like and as to his understanding of his rights and accurately recites the 
responses of the accused in the judicial record, the applicant for habeas corpus 
will not be heard to contradict the facts thus judicially recorded. 


MULTIPLICITY OF STATE REMEDIES 


Another consideration is presented with some hesitancy, for it has not been 
previously proposed, so far as we know. There is one advantage which coram 
nobis and similar statutory remedies have over habeas corpus. The constitu- 
tional issues are raised in the convicting court instead of in the court of the 
district wherein the defendant is confined. In the district of the convicting 
court records, witnesses and public officers are more likely to be available. The 
taking of depositions, when authorized by law, may be avoided, as well as the 
expense of travel by witnesses and public officers. The humiliating requirement 
that a trial judge be, in effect, tried by one of his associates, is eliminated. 
These are the advantages of the coram nobis type of procedure. (See comment 
in United States v. Hayman, 96 L. Ed. at 239.) On the other hand, the scope 
of coram nobis as at common law, is strictly limited. It frequently fails to afford 
the relief which would be available on habeas corpus. Again experience, chiefly 
in Federal courts, has clearly demonstrated that the existence of multiple reme- 
dies has been the prolific cause of disputes as to which remedy was the proper 
one in the particular State system involved. Where there is a variety of State 
remedies it has frequently occurred that cases will go to the United States 
Supreme Court on certiorari and then be remanded to the State court, merely 
because it is not clear that the petitioner has pursued the proper State procedure 
or has not exhausted all State remedies. The duty to exhaust the right of 
appeal from conviction raises few serious procedural questions. But confusing 
questions of State procedure are frequently involved in Federal courts by reason 
of the possible choice between habeas corpus and coram nobis procedures in the 
several States. The difficulties are somewhat reduced by the decision in Brown 
v. Allen (344 U. S. 443), where it is held that— 

“Section 2254 of the Revised Judicial Code, which requires exhaustion of 
remedies available in State courts as a prerequisite of the grant by a Federal 
district court of a State prisoner’s application for habeas corpus, and provides 
that an applicant shall not be deemed to have exhausted the available State 
remedies if he has the right under State law ‘to raise, by any available procedure, 
the question presented,’ does not require repeated attempts to invoke the same 
State remedy nor more than one attempt where there are alternative State 
remedies” (Brown vy. Allen, 97 L. Ed. Adv. Sh. 376-377, headnote 2). 

The questions whether, in a given case, and in a particular State, the remedies 
are alternative or consecutive, and what postconviction procedure is exclusive, 
still remain to plague the Federal courts. The relative merits of habeas corpus 
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and procedure in the nature of coram nobis are somewhat fully discussed in 
the opinion on rehearing in /luffman v. Alerander (253 P. (2d) 289), denying 
rehearing of 251 Pacific Reporter (2d) 87. (Opinion by a member of this com- 
mittee.) The conclusion there reached is highly favorable to habeas corpus 
procedure as the sole remedy except appeal. The antiquity, constitutional basis, 
and breadth of scope of habeas corpus and the fact that it is the vehicle employed 
in Federal courts when dealing with State convicts argues strongly that it is 
the remedy which should prevail. In many States coram nobis is obsolete. In 
others, it is displaced by statute. In California both remedies have been avail- 
able, but we are told by the Department of Justice that coram nobis has fallen 
into disuse. 

It is suggested that all of the advantages of coram nobis or similar procedure 
ean be had in habeas corpus without any of the disadvantages incident to the 
use of coram nobis and without the confusion arising from multiple procedures. 
Petitions for habeas corpus should be filed in the court in whose jurisdiction 
the defendant is confined, as is the case at present. The issues should be made 
up in that court according to the local rules of procedure. If the case can be 
decided upon an issue of law alone, it should be decided in that court. If, under 
local rules of pleading, an issue of fact arises upon a claim of substantial viola- 
tion of constitutional right, a simple venue procedure should be adopted by 
statute or rule of court, as the case may be, whereby the court may transfer 
the case for trial to the court in which the conviction was had (assuming that 
the conviction was in the State in which the petitioner is confined). The order 
transferring should be authorized upon a showing by either party that the con- 
venience of court, witnesses, and officials would be subserved by the transfer 
to the convicting court. Such a simple provision would relieve the burden now 
imposed upon the courts within whose jurisdiction a major penal institution is 
located. It would frequently relieve the convicting judge and prosecuting officers 
of the necessity either to depose or to appear in a court of coordinate jurisdiction. 
We can find no jurisdictional objection to such a proposal. Even at present, 
in many States, the State court of last resort is authorized to entertain petitions 
for habeas corpus by persons confined anywhere within the State. The objection 
which might be urged against such a procedure in the case of Federal prisoners 
would scarcely exist in most of the States. 

In Ahrens v. Clark (335 U. S. 188, 191, 92 L. ed. 1898) the problem was 
discussed and the fact that a similar procedure might involve transporting the 
prisoner “thousands of miles” with risk of escape was considered serious. How- 
ever, the court recognized that “in some situations return of the prisoner to 
the court where he was tried and convicted might seem to offer some advan- 
tages.” Concerning the proposal to give Federal courts discretion to try peti- 
tioner even though the petitioner is not in the jurisdiction of the trial court, 
it was merely said, “If that concept is to be imported into this statute, Congress 
must do so.” There would appear to be no constitutional objection to the pro- 
posal here made. Some benefit may be claimed from the following decisions: 
People er rel. Patrick v. Frost (117 N. Y. S. 524, 23 N. Y. Cr. R. 544); State v. 
Ballard (209 Ark. 397, 190 S. W. (2d) 522): Newsom v. Miles (220 Ind. 427, 44 
N. E. (2d) 297) ; State v. Porter (78 Nebr. 811, 112 N. W. 286): Ware v. Sanders 
(146 Iowa 233, 124 N. W. 1081) ; Addis v. Applegate (171 Iowa 150, 154 N. W. 
168) ; Ex parte Patterson (139 Tex. Cr. R. 489, 141 S. W. (2d) 319). 


PLEADINGS 


Any petitioner for habeas corpus knows what earlier procedures he has fol- 
lowed. He should be required to state what motions, appeals, or applications he 
has previously made since conviction, and what claims of constitutional viola- 
tion were previously presented. Any petitioner for habeas corpus should be 
required to set up in his first petition all alleged grounds for claim of violation 
of constituvional right which are at that time known to him. Amendment to 
the petitio: or to the traverse to the return should be liberally allowed under 
the guidan:e of the court with respect to this matter. The United States Supreme 
Court has recently held that a Federal district court is not required to enter- 
tain an application for habeas corpus if it appears that the legality of such 
detention has been determined by a judge or court of the United States on a 
prior apylication for a writ of habeas corpus (Brown v. Allen (97 L. ed. Adv. 
Sh. 375, 390)). By analogy the State courts should be authorized to apply the 
same ruJe, and to bar repeated applications in State courts which raise the same 
issue previously decided. 
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We are aware of the fact that the resolution adopted by the Conference of 
Chief Justices was chiefly addressed to alleged defects in Federal post- 
conviction procedures concerning State convicts. But more mature considera- 
tion has led to the belief that much of the difficulty and delay in the Federal 
courts can only be eliminated by the adoption of more efficient State procedures. 
Hence the foregoing discussion. 





AGENDA No. 11. SUPPLEMENT 


To the Judicial Conference of the United States: 

Your committee on habeas corpus begs leave to supplement its report 
heretofore filed by showing that after the filing of that report the legislation 
therein proposed has received the unqualified endorsement of the Conference 
of Chief Justices, the committee on habeas corpus of the National Associa- 
tion of Attorneys General, the section of judicial administration of the American 
Bar Association, and the Judicial Conference of the Fourth Circuit. We append 
hereto copy of the resolution on the subject which the Conference of Chief 
Justices adopted at its meeting August 14, 1954, and a copy of the report of the 
committee of that Conference to which the resolution refers. 

It has been suggested that in view of the language contained in title 28, United 
States Code, section 2241, the proposed amendment should make specific reference 
to district courts as well as district judges. Your committee would accordingly 
change the opening language of the proposed amendment so that it will read: 
“A Justice of the Supreme Court, a Circuit Judge, or a District Court or Judge 
* * *” A copy of the proposed amendment as thus changed is hereto attached. 

Orre L, PHILLIPS, 

ALBERT LEE STEPHENS, 

FRANK A. Hooper, 

EpGAR S. VAUGHT, 

CHARLES E. WyZANSKI, Jr., 

JoHN J. Parker, Chairman, 
SEPTEMBER 16, 1954. 


RESOLUTION ON HABEAS CorpUS, ADOPTED AT THE SIxTH ANNUAL MEETING OF 
THE CONFERENCE OF CHIEF JUSTICES, CHICAGO, ILL., AUGUST 14, 1954 


Be it resolved by the Conference of Chief Justices, That the report of its com- 
mittee on habeas corpus presented to the sixth annual meeting of the conference 
in Chicago be approved. 

Be it further resolved, That the Conference of Chief Justices endorses the re- 
port of the habeas corpus committee of the Judicial Conference of the United 
States, to which the report of the habeas corpus committee of the Conference 
of Chief Justices was addressed. 

Be it further resolved, That the Conference of Chief Justices expresses its 
deep appreciation to the members of the Federal judiciary and the habeas corpus 
committee of the Judicial Conference of the United States who have cooperated 
in the effort to solve the problem of habeas corpus. 


REPORT OF THE HABEAS CoRPUS COMMITTEE OF THE CONFERENCE OF CHIEF JUSTICES, 
CuicaGco, ILL., Aueust 14, 1954 


One of the main topics for panel discussion at the San Francisco Conference, 
September 1952, was use of the Federal writ of habeas corpus, under the act 
of February 5, 1867, which extended the power of all Federal courts to grant 
writs of habeas corpus in “all cases where any person may be restrained of 
his * * * liberty in violation of the Constitution, or of any treaty or law of the 
United States.” 

That panel discussion developed the alarming fact—alarming, so far as it per- 
tained to State courts and State court judgments, at least—that whereas the 
early conception of habeas corpus was that the writ was available as a method 
of collateral attack upon a final judgment only when the convicting court was 
wholly without jurisdiction of the person or subject matter at the inception of 
the trial, Federal courts had gradually expanded the scope of the writ so far 
beyond this original concept that at the present day it is held, under recent 
Federal decisions, that even though a State court may have had jurisdiction of 
the person of the accused and the subject matter of the cause at the outset of 
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the trial, that jurisdiction, through some strange process of reasoning difficult for 
me to follow, may be adjudged to have been lost during the course of the trial, 
and the State court judgment may be declared null and void, if it should be found 
by an inferior Federal court inquiring into the State court action by means of an 
independent habeas corpus proceeding instituted after the State judgment has be- 
come final under applicable State law, that there was a violation of constitu- 
tional right in the course of the trial, or in proceedings dehors the record and 
leading up to or following the trial. 

Thus there has been placed in the hands of the inferior Federal courts the 
power to inquire into State court proceedings, upon a petition for habeas corpus 
sworn to by a criminal who has been duly convicted in accordance with State 
law, and to nullify State court judgments upon facts withheld from (or certainly 
not presented to) the State trial and appellate courts but produced for the first 
time only in the Federal court proceedings after the State court trial has long 
been concluded and witnesses have scattered. 

That panel discussion developed the further fact—already known to most of 
us, but the full implications of which had not been too clearly understood by all 
of us until that time—that whereas final judgments of a State court were open 
to review by certiorari by the Supreme Court of the United States, the denial of 
certiorari by that court meant absolutely nothing, so far as the finality of the 
State court conviction was concerned, but left the convicted prisoner entirely free 
to begin another round of proceedings by obtaining from a Federal district court, 
under a writ of habeas corpus, new, independent, and successive hearings to test 
the validity of the State court judgment, based upon petitions supported only by 
the oath of the petitioner and containing only such statements of facts as were, or 
could have been, presented in the original proceedings in the State courts. 

Finally, that pane! discussion developed the fact—suspected by most of us but 
fully confirmed by the personal experiences of many of the gentlemen now sitting 
around this board—that under the expanded concept of the use of the writ, the 
dockets of the Federal district courts had become clogged with thousands of 
groundless, if not fraudulent claims, because of the understandable solicitude of 
Federal judges to protect the insignificant number of accused persons who may 
have been convicted in State courts in violation of constitutional rights; with the 
result that in case after case, persons duly convicted of heinous crimes have been 
enabled to postpone the infliction of just punishment year after year by shopping 
around from court to court, while the decent citizens of the country have become 
thoroughly outraged at what they consider to be the frivolous technicalities of a 
law that renders State courts seemingly powerless to bring hardened criminals to 
book for crimes committed against society. 

Out of that panel discussion emerged the thinking, later crystallized and set 
into words by a resolution of the Conference of Chief Justices, “that orderly 
Federal procedure under our dual system of government should require that 
a final judgment of a State’s highest court (should) be subject to review or 
reversal only by the Supreme Court of the United States,” and not by inferior 
Federal tribunals. And in the official resolution that was adopted on the 
matter, the then chairman of the Conference of Chief Justices was directed to 
appoint a special committee “to give study to the grave questions and potential 
complications likely to ensue if the power to review or void State court judg- 
ments continues to be recognized as lying in any courts of the Federal judicial 
system, save and except the Supreme Court of the United States. * * *” 

In due course, the committee. composed of five men, was appointed, with the 
great chief justice of Massachusetts, the Honorable Stanley E. Qua, as its 
chairman—the other members of the committee being Chief Justice Flynn, of 
Rhode Island; Chief Justice Gibson, of California; Chief Justice Brand, of 
Oregon: and myself, who at that time had the honor of being the chief justice 
of Florida. 

Prior to the Boston conference last September, the members of that committee 
conducted independent studies of the situation, exchanged views by correspond- 
ence, and later held a 3-day meeting in Washington for the purpose of solidifying 
its thinking and putting together, for the consideration of the conference, its 
conclusions and recommendations as to what could be done. In the course of 
that meeting it conferred with a committee representing the National Associa- 
tion of Attorneys General—an organization that after the San Francisco con- 
ference had adopted a resolution similar to that resolution adopted by the chief 
justices. 

As the result of its investigation and study, your committee arrived at the 
definite conclusion that the unfortunate state of affairs in the field of habeas 
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corpus could only be alleviated through two methods of approach, namely: 
(1) By making certain corrections in existing State court procedures; (2) by 
certain amendments to the Federal statutes relating to habeas corpus proceedings 
in Federal courts. 


SUGGESTED COKRECTIONS IN STATE LAW 


As to corrections in State procedures, the committee made the recommenda- 
tions to the Boston conference— 

1. That the State statutes should provide a postconviction process at 
least as broad in scope as existing Federal statutes under which claims 
of violation of constitutional right asserted by State prisoners are deter- 
mined in Federal courts under the Federal habeas corpus statutes ; 

2. That statutes should be so framed as to require a complete and realistic 
exhaustion of State remedies by a prisoner convicted in the State courts, 
as a condition precedent to application for relief in the Federal courts; 

3. That in denying relief in habeas corpus, or similar postconviction 
procedures, State courts, both of first instance and of last resort, should 
take pains to specify whether the judgment was based on procedural 
grounds under State law, or upon consideration of the merits of the claim 
of Federal constitutional right advanced by the prisoner ; 

4. That where, under State law, questions of constitutional right can be 
raised on appeal from the judgment of conviction, the remedy by appeal to 
the State’s highest appellate court should be exclusive ; 

5. That for all cases in which appeal did not constitute an adequate 
remedy, only ane postconviction procedure, namely, habeas corpus, should 
be provided; and 

6. That the petitioner in habeas corpus should be required to present in 
his petition before the State appellate court, in any postconviction proceeding 
instituted by him, all claims of violation of constitutional rights then known 
to him, and to set out the nature of any previous postconviction proceedings 
theretofore instituted by him in any court. 


SUGGESTED CORRECTIONS IN FEDERAL LAW 


As to corrections in Federal law, the committee made the recommendation 
that an application for the writ of habeas corpus should not be granted by any 
Federal district court or circuit judge unless the prisoner had first exhausted 
his right to have the State court judgment reviewed by the Supreme Court, of 
the United States; and only then when that court, in denying certiorari, had 
“expressly reserved to the prisoner the right to apply for habeas corpus to a 
district court or circuit judge solely upon the issues presented to the Supreme 
Court for review.” 

As those of you who attended the Boston meeting will recall, the members 
of the conference unanimously accepted the report of the committee, so far as 
it dealt with recommendations for the improvement of State court procedures. 
It rejected the report of the committee so far as it attempted to deal with 
corrections of Federal court procedures, because it was the majority view of the 
conference that the question of amending Federal statutes was one with which 
the conference, composed of State judges, could not properly have official concern, 
However, in rejecting the part of the report that dealt with suggested corrections 
in Federal procedures, the conference made it entirely plain that it was not 
receding from the view expressed in the San Francisco resolution, “that a final 
judgment of a State’s highest court [should] be subject to review or reversal 
only by the Supreme Court of the United States,” and reaffirmed the principle 
by the adoption of a resolution similar in content, with directions that copies 
of the resolution be brought officially to the attention of the Chief Justice of the 
United States, the Attorney General of the United States, the Judiciary Committee 
of the House of Representatives and the Senate of the United States, and the 
National Association of Attorneys General. 

Since the Boston meeting, a committee of the Judicial Conference of the 
United States has been considering how most effectively to amend existing 
Federal statutes so as to meet the objections expressed in our San Francisco 
und Boston resolutions. This committee has had two meetings in Washington, 
which I was privileged to attend by invitation of our chairman, Chief Justice 
Vanderbilt, and the Chairman of the Judicial Conference, Chief Judge John J. 
Parker of North Carolina. Attending these meetings were the Honorable Earl 
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Warren, Chief Justice of the United States; the committee representing the 
Judicial Conference, a committee from the National Association of Attorneys 
General, and your own habeas corpus committee. 

In the most cordial atmosphere imaginable, the members of these various 
committees have been working together in a joint attempt to find the solution 
to this vexing problem that has been plaguing all of us who are faced with the 
responsibility for prudent and efficient judicial administration. And unless I 
am misinformed, this is the first time in the history of our Government that 
such a meeting has been held that earnest men representing both the State 
and Federal judiciaries have sat down together in a spirit of give and take, 
in an effort to arrive at something satisfactory to all. As the result of these 
meetings this composite group has finally framed a suggested amendment to 
the existing Federal statutes, which, it is believed, will go far toward elimi- 
inating many abuses in the field. And as I understand it, if the proposed 
amendment is approved, in principle, by the members of this conference, it 
will be submitted by the special committee of the Judicial Conference to the 
Judicial Conference of the United States, as a whole, and, if approved by that 
group, to the Congress of the United States with the recommendation that it 
be enacted into law. 

The proposed amendment to the Federal statutes is short and simple. If 
enacted by the Congress it will constitute an addition to present section 2254 
of title 28, United States Code, dealing with habeas corpus, which statute will 
then read as follows: 

“State custody ; remedies in State courts: 

“Conclusive effect of order or judgment of State court. 

“(a) An application for a writ of habeas corpus in behalf of a person in cus- 
tody pursuant to the judgment of a State court shall not be granted unless it 
appears that the applicant has exhausted the remedies available in the courts 
of the State, or that there is either an absence of available State corrective 
process or the existence of circumstances rendering such process ineffective to 
protect the rights of the prisoner. 

“An applicant shall not be deemed to have exhausted the remedies available 
in the courts of the State, within the meaning of this section, if he has the 
right under the law of the State to raise, by any available procedure, the ques- 
tion presented, 

“(b) A justice of the Supreme Court, a circuit judge, or a district judge shall 
entertain an application for a writ of habeas corpus in behalf of a person in cus- 
tody pursuant to a judgment of a State court, only on a ground which presents 
a Federal constitutional question (1) which was not theretofore raised and 
determined, (2) which there was no fair and adequate opportunity theretofore 
to raise and have determined, and (3) which cannot thereafter be raised and 
determined in a proceeding by the State court, by an order or judgment subject 
to review by the Supreme Court of the United States on a petition for certiorari. 

“An order denying an application for a writ of habeas corpus by a person 
in custody pursuant to a judgment of a State court shall be reviewable only 
on a writ of certiorari by the Supreme Court of the United States. The petition 
for the writ of certiorari shall be filed within 30 days after the entry of such 
order.” 

ANALYSIS OF PROPOSED AMENDMENT 


As I view the matter, this proposed amendment, if approved by the Judicial 
Conference and finally enacted by the Congress, will go far toward eliminating 
many of the abuses we think are inherent in the present Federal statutes, as 
the same have been construed by the Supreme Court of the United States. For 
it is grounded upon the sound principle that it was never intended, under our 
dual system of government, that the lower Federal courts should be permitted 
to review State court action, any more than it was intended that State courts 
should be permitted to review Federal court action, whether by habeas corpus 
or otherwise; that where adequate procedures are provided by State law for 
the handling of claims of violation of constitutional rights, relief by persons 
held in custody pursuant to State court judgments should be sought in State 
courts, with any review of State action to be only by the Supreme Court of the 
United States. 

To accomplish this, the suggested amendment prescribes that application for 
the writ of habeas corpus on behalf of a person imprisoned under a State court 
judgment shall be entertained by a Federal judge or justice cnly if the applica- 
tion presents a substantial Federal constitutional question, and then only if the 
application meets all three of the conditions set out in the amendment. 
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The first of these is that the “substantial constitutional question” raised by 
the prisoner must be one “which was not theretofore raised and determined” in 
the State court proceeding. If the question has been raised and determined, the 
prisover ought to be precluded by the entry of the State court judgment from 
questioning the matter further; and if he feels aggrieved by the decision ren- 
dered, he should be required to seek certiorari from the Supreme Court of the 
United States to review the State court action and not be permitted to seek his 
review in an inferior Federal court. 

Secondly, if the “substantial constitutional question” sought to be raised by the 
prisoner has not been theretofore raised and determined in the State court 
proceeding, it must be made to appear in the Federal habeas corpus pirvceeding 
that it was not raised and determined because of the fact that the prisoner had 
not had a “fair and adequate opportunity to raise and have [it] determined. 
This has been inserted in the suggested amendment, because a prisuner held 
under a final judgment of a State court should be precluded, not only from raising 
questions expressly determined in the State court proceeding, but also from rais- 
ing those which he could have raised and could have had determined. A defendant 
on trial should not be permitted to play fast and loose with the court in which 
he is being tried by withholding matters which he can bring forward, and then 
be allowed to raise them in a subsequent proceeding instituted in the kederal 
court, without time limitation, and upon new and independent evidence, in the 
event of a failure to secure a State court judgment in his favor. 

Thirdly, assuming that the “substantial constitutional question” has not been 
raised and determined in the State court proceeding, and that the prisoner did 
not huve a fair and adequate opportunity to have it determined, this nlone will 
noi justify the issuance of the writ by the Federal court, but something more is 
required: Not only must it appear that the question was not raised and deter- 
mined, and that a fair and adequate opportunity was not afforded te have it 
determined, but it must also appear that the question is one “which cannot there- 
after be raised and determined in a proceeding in the State court by an order 
or judgment subject to review by the Supreme Court of the United States on writ 
of certiorari.” 

And then, to eliminate, so far as possible, the inordinate delays in the execu- 
tion of State court judgments which have too often occurred in the past as the 
result of repeated applications for habeas corpus in the Federal courts, and 
appeals and petitions for certiorari based upon judgments in Federal habeas 
corpus proceedings, the suggested amendment requires that an order denying 
an application for the writ in the Federal district court shall be reviewable only 
on writ of certiorari from the Supreme Court of the United States: which must 
be applied for within 30 days of the order of denial. This provision, it is believed, 
will not only eliminate the abuses arising out of appeals based on groundless 
claims prosecuted only for the purpose of delay, but will also enable the Supreme 
Court to grant relief in those few cases in which relief has been erroneously 
denied by a lower Federal court. 

This, in sum, is an account of the activities of your habeas corpus com- 
mittee appointed under the San Francisco resolution, and a sketch, in brief, of 
the results of its labors. I, personally, have the conviction that while the pro- 
posed amendment may not be worded exactly as each individual member of the 
joint committee, or of this conference, would have worded it, had he had the 
sole authority for its framing, it, nevertheless, meets virtually every situation 
that can be reasonably expected to arise under our system of dual sovereignty ; 
and will insure to State courts—whose judges are just as sincerely desirous of 
protecting an accused against the invasion of constitutional rights as are the 
judges in the Federal system—that no longer will a criminal be able, upon a 
trumped-up or groundless claim, or one supported by new evidence not presented 
to the State court, to delay, unreasonably, the execution of his sentence by in- 
voking the jurisdiction of an inferior Federal court; provided he has had, or 
still has, a fair and adequate opportunity to make in the State court a record 
upon which he can have the judgment of the State court reviewed by the Supreme 
Court of the United States—the Court whose historic duty it is to review the 
judgments of State, as well as Federal, tribunals with respect to Federal 
questions. 

The States of the Union cannot properly ask for, indeed, do not want, more 
than this. All that they have ever sought is the establishment of a well-defined 
court procedure under which persons guilty of crimes against society will be 
made to pay for their derelictions within a reasonable time after conviction. 
This they are entitled tc have; for while an accused should certainly be accorded, 
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in full measure, every safeguard and protection that the Constitution affords, 
the millions of the citizens of this country who are living within the law have 
the right to expect and demand that when once an accused has been given a fair 
and full opportunity to present his claim, speedy and certain punishment should 
follow when that claim is rejected. In no other way can respect for and con- 
fidence in courts be maintained under a government that derives its sole au- 
thority from the consent of the governed. 


A BILL To amend title 28, section 2224, United States Code, relating to applications for 
writs of habeas corpus by persons in custody pursuant to the judgment of a State court 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2254 of title 28 of the United 
States Code is amended by placing “‘(a)” before the present language of the sec- 
tion and adding thereto subsection “(b)” as follows: 

(b) A Justice of the Supreme Court, a Circuit Judge or a District Court or 
Judge shall entertain an application for a writ of habeas corpus in behalf of a 
person in custody pursuant to a judgment of a State court, only on a ground 
which presents a substantial Federal constitutional question (1) which was not 
theretofore raised and determined (2) which there was no fair and adequate 
opportunity theretofore to raise and have determined and (3) which cannot 
thereafter be raised and determined in a proceeding in the State court, by an 
order or judgment subject to review by the Supreme Court of the United States 
on writ of certiorari. 

An order denying an application for a writ of habeas corpus by a person in 
custody pursuant to a judgment of a State court shall be reviewable only on a 
writ of certiorari by the Supreme Court of the United States. The petition for 
the writ of certiorari shall be filed within thirty days after the entry of such 
order. 


JUNE 22, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DEAR Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice relative to the bill (H. R. 5649) to amend section 2254 of 
title 28 of the United States Code in reference to applications for writs of habeas 
corpus by persons in custody pursuant to the judgment of a State court. 

Section 2254 of title 28 of the United States Code now provides that no appli- 
‘cation for a writ of habeas corpus in behalf of a person in custody pursuant to 
a State court judgment shall be granted unless it appears that the applicant has 
exhausted the remedies available in the State courts or that there is either an 
absence of available State corrective process or the existence of circumstances 
rendering such process ineffective to protect the rights of the prisoner. It also 
provides that an applicant shall not be deemed to have exhausted the remedies 
available in the State courts if he has the right under the law of the State to 
raise the question presented. 

The bill would designate the present text of section 2254 as “(a)” and would 
add to the section a new subsection, “(b)”, providing that an application for 
a writ of habeas corpus in behalf of a person in custody pursuant to a judgment 
of a State court shall be entertained by a Justice of the Supreme Court, a circuit 
judge or a district court or judge only on a ground which presents a substantial 
Federal constitutional question (1) which was not theretofore raised and deter- 
mined, (2) which there was no fair and adequate opportunity theretofore to 
raise and have determined, and (3) which cannot thereafter be raised and deter 
mined in a proceeding in the State court, by an order or judgment subject to 
review by the Supreme Court of the United States on writ of certiorari. 

The new subsection would direct that an order denying an application for a 
writ of habeas corpus by a person in custody pursuant to a judgment of a State 
court shall be reviewable only on a writ of certiorari by the Supreme Court of 
the United States and the petition for the writ of certiorari shall be filed within 
30 days after the entry of such order. 

The review by habeas corpus in the lower Federal courts of the judgments of 
the various State courts has often resulted in delay in the execution of State 
court judgments. Apart from the fact that such applications for review impose 
a tremendous burden upon the Federal courts, the large increase in the volume 
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thereof has created resentment among State court judges who deplore the lack 
of finality of their decisions and the delay in the execution of their judgments. 

In his report to the Judicial Conference in September of 1953, the Attorney 
General commented on the problem to which this legislation is addressed. Fol- 
lowing that September meeting the committee on habeas corpus of the Judicial 
Conference was reactivated to consider the questions which had been raised by 
the Attorney General. This bill is the culmination of the efforts of that com- 
mittee and bears the endorsement, as I am informed, of the Judicial Conference 
of the United States, the Conference of State Chief Justices and the National 
Association of Attorneys General. 

The Department of Justice is pleased to add its support to the legislation for, 
as drafted, it would appear to constitute an excellent approach to a difficult 
problem. It will narrow the area in which applications may be made to the 
lower Federal courts for writs of habeas corpus in behalf of persons in custody 
pursuant to State court proceedings, yet it will not in any degree reduce or 
impair the rights of defendants in such proceedings to have a full and complete 
judicial determination of all of the issues involved in their respective cases. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. ROGERs, 
Deputy Attorney General. 


THE STaTE LAw DEPARTMENT, 
Baltimore, Md., June 29, 1955. 
Re H. R. 5649. 
Hon. RicHArp E. LANKForD, 
House Office Building, Washington, D. C. 

DEAR CONGRESSMAN LANKFORD: As you know, the purpose of the above-cap- 
tioned bill is to limit the availability of the writ of habeas corpus in the Federal 
courts to persons incarcerated under State law. The abuse of the writ in recent 
years has proven a source of embarrassment both to the Federal and State 
judiciaries. It also has frustrated the expeditious punishment of those who 
violate the criminal law. 

At the last annual meetings of the Judicial Conference af the United States, 
the Conference of Chief Justices, and the National Association of Attorneys 
General, resolutions were adopted in favor of the enactment of H. R. 5649. The 
proposed bill amends section 2254 of title 28 of the United States Code, and is 
so drawn as to both curtail the abuses which presently attend the writ and to 
guarantee that those who have been convicted in violation of a constitutional 
right will have their day in the Federal court. A companion bill, 8. 1753, has 
been introduced in the Senate. 

I respectfully and earnestly request your support of this bill. 

With kindest personal regards, I am, 

Sincerely yours, 
C. FERDINAND SYBERT, 
Attorney General. 


THE ATTORNEY GENERAL OF TEXAS, 
Austin 11, Tex., June 7, 1955. 
Hon. Jor M. Kiicore, M. C., 
House Office Building, Washington, D. C. 

Dear Joe: AS you know, the Association of Attorneys General is very con- 
cerned over the large number of applications for writs of habeas corpus now 
being filed in the Federal courts and each of which necessitates a considerable 
amount of work by the offices of the individual attorneys general. 

The number of these applications has steadily increased in recent years until 
at the present time we have two men working almost full time on these appli- 
eations. Very, very few of them have any merit whatever. The present Fed- 
eral law, and its interpretation by the Federal courts, encourages frivolous filing 
of such applications by convicts. 

This situation would be corrected by the enactment of H. R. 5649, now pending 
in the National Congress, or by 8S. 1753, its companion bill. 
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I would appreciate your serious consideration of these measures. It is our 
hope that some early action may be taken on this problem. 


Cordially, 
JOHN BEN SHEPPARD. 


STATE OF ILLINOIs, 
Springfield, June 1, 1955. 
Hon. MELVIN PRICE, 
House Office Building, 
Washington, D. C. 

DEAR CONGRESSMAN: I am writing to you and to each member of the Illinois 
delegation to the 84th Congress, asking that you support H. R. 5649. 

As you know, that bill proposes to amend section 2254 of title 28 of the 
United States Code limiting the right to apply for writs of habeas corpus by 
persons in custody pursuant to the judgment of a State court. 

Illinois has adopted a postconviction hearing act. By that act any prisoner 
who claims to have been convicted in a trial, in which he was deprived of his 
constitutional rights, may have a hearing. Notwithstanding this efficacious 
remedy, the State is besieged and harassed by prisoners filing petitions for writs 
of habeas corpus. In the several Federal courts in Illinois, these proceedings in 
the Federal court follow, in many instances, after there has been a trial, writ 
of error proceedings in the supreme court of Illinois, then postconviction pro- 
ceedings in the trial court, then review by the supreme court of Illinois, and a 
petition for certiorari to the Supreme Court of the United States. 

No substantial right will be lost by the passage of H. R. 5649. On the other 
hand it will make for more orderly proceedings and relieve the taxpayers of 
Illinois of the expense of responding to unmerited proceedings. 

Thanking you for your consideration and with kindest personal regards, 
Iam, 

Respectfully yours, 
LATHAM CASTLE, 
Attorney General. 


STATE OF NEW MExIco, 
DEPARTMENT OF JUSTICE, 
OFFICE OF THE ATTORNEY GENERAL, 
Santa Fe, June 8, 1955. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
House Office Building, Washington, D. C. 

DEAR CONGRESSMAN CELLER: My attention has been called to two bills now 
pending before the Congress concerning an amendment to title 28, section 2254 
of the United States Code. The two bills are H. R. 5649 and S. 1753, which 
deal with habeas corpus actions arising out of the detention of prisoners in 
State penitentiaries. 

I am sure that you are well aware of our problem concerning the tremendous 
number of habeas corpus petitions which have been filed in recent years. The 
right of habeas corpus is, of course, an extremely sacred one and a national 
heritage and we do not believe that anything should be done to abridge that 
right. However, the situation at present permits an applicant to harass the 
State by filing in the State district court, then an original filing in the State 
supreme court, an application for writ of certiorari to the United States Supreme 
Court, an application to the United States district court, an application to the 
United States circuit court of appeals, then an application to the United States 
Supreme Court, thus there are six steps involved in any petitioner’s first trip 
through. This system is bad enough but there is nothing which prevents the 
same petitioner from starting at any time at any of the points a second, third, 
or fourth time, ete. The effect is to clutter the courts of the State and of the 
United States and to merely harass the practicing lawyers who must prosecute 
these actions on behalf of the petitioners and the State officials who must repre- 
sent the State. Further, this permits a prolonged legal battle long after the 
justification for that battle has ceased to exist and after competent courts, in 
both Federal and State systems, have determined the issues conclusively. 

This office has been, by reason of the confused system, required to employ 
the equivalent of one extra lawyer to handle these matters. The additional 
expense to the State is burdensome by reason of the necessity of his services and 
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also by reason of the cost of contesting these matters in the courts outside of 
the State of New Mexico. The printing of briefs, as you well know, is extremely 
expensive. 

I would not suggest that this situation be altered if it were possible that 
some good purpose could be served from the additional burden but as yet we 
have seen absolutely no circumstance in which such good has resulted. 

I and all the members of my staff strongly urge that you support the two 
mentioned bills. 

Very truly yours, 
Ricuarp H. RosgrNson, 
Attorney General. 


STATE OF NORTH CAROLINA, 
DEPARTMENT OF JUSTICE, 
Raleigh, May 9, 1955. 


Re amendment to Federal Habeas Corpus Act, H. R. 5649, introduced by Repre- 
sentative Celler, and 8. 1758, introduced by Senator Kilgore. 


Hon. C. B. DEANE, 
Member of Congress, Washington, D. C. 

Drar Mr. DEANE: This State has taken an active part in an effort to secure 
an amendment to the Federal Habeas Corpus Act to avoid the multiplicity of 
trials in criminal cases brought about by the construction of the Federal courts 
of the present law. You are familiar, I am sure, with the difficulties which we 
have encountered in bringing to an end Criminal trials in which the defendants 
have invoked the Federal courts’ jurisdiction to override State decisions in cases 
in which it is claimed that defendants have been discriminated against on ac- 
count of race in the selection of juries or in some other way. 

Recognizing the fact that these procedures are breaking down the enforcement 
of the criminal laws of the country and imposing an unparalleled amount of 
work on the Federal judiciary, the Federal Judicial Conference, at a meeting 
the last week in March 1955, has approved an amendment to the Federal Habeas 
Corpus Act, which is included in the two bills above referred to. The object of 
this legislation has also been approved by the National Conference of Chief 
Justices of State Courts. 

I hope that you will give this matter your consideration and I trust that, after 
studying the bills, you will be able to give them your support. I have been a 
member of the committee of the National Association of Attorneys General 
which has endorsed support of this enactment, which we believe is necessary to 
prevent a serious breakdown of enforcement of criminal law all over the United 
States. 

Kind personal regards and all good wishes. 

Sincerely yours, 
Harry McMuttan, 
Attorney General. 


STATE OF VERMONT, 
Montpelier, May 26,1955. 
Hon. EMANUEL CELLER, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN CELLER: This office has received from the secretariat of 
the National Association of Attorneys General a copy of H. R. 5649 and a copy 
of the letter of the Director of the Administrative Office of the United States 
Courts to the Honorable Sam Rayburn, Speaker of the House of Representatives. 

After examination of the bill, we have written Senators Aiken and Flanders 
and Congressman Prouty of this State advising them that we believe the pas- 
sage of the bill to be in the best interest of State and National Government and 
urging them to support and expedite passage of the same. 

Very truly yours, 


Rosert T. STAFFORD, 
Attorney General. 
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CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 
Washington, D. C., June 22, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


DEAR Mr. CHAIRMAN: I have received a letter from the Honorable Richard 
W. Ervin, attorney general of Florida, in which he says: 

“In the past, it has been extremely difficult for us to ever get an important 
case wound up because of the ease with which defendants could resort to 
Federal habeas corpus after having unsuccessfully sought review in the United 
States Supreme Court by way of certiorari and after having failed in a State 
habeas corpus action. Sometimes it takes several years to finally get a defendant 
to the place where he can be subjected to the sentence imposed upon him. The 
commonly used term ‘Federal habeas corpus merry-go-round,’ aptly describes 
what we are up against. 

“H. R. 5649 is designed to eliminate this merry-go-round. It would not deprive 
a defendant of full opportunity for review of his contentions by the State 
supreme court on appeal and by the United States Supreme Court on certiorari. 
It would be of great help to us in getting a case finally disposed of within a 
reasonable time.” 

I will deeply appreciate your considering General Ervin’s comments in con- 
nection with H. R. 5649. 

Thanking you and with kindest regards, I am 

Sincerely, 
CHARLES E. BENNETT, M. C. 


SAN FRANCISCO, CALIF. 
GLENARD P. Lipscomp, 
House Office Building, Washington, D. C.: 

May I call to your attention H. R. 5649. This proposed legislation is spon- 
sored by the Federal Judicial Conference, the Conference of Chief Justices 
of the States, and the National Association of Attorneys General. Adoption of 
this bill will do much to correct the present abuse of the writ of habeas corpus 
by convicted inmates of State prisons by the continual and repetitious filing of 
petitions for writs of habeas corpus. Legitimate rights of individuals are 
protected. I would appreciate your cooperation to the end that early and 
favorable consideration will be given to this bill. 

EpMUND G. Brown, 
Attorney General of the State of California. 


SPRINGFIELD, ILL., June 7, 1955. 
Hon. Epwin E. WItt1s, 
House Office Building, Washington, D. C.: 
Urge that Subcommitte 3 recommend H. R. 5649 for passage. Under present 
legislation Federal habeas corpus proceeding has been abused by persons in State 
ustody notwithstanding existence of adequate State remedy in Illinois. 
LATHAM CASTLE, 
1ttorney General, State of Illinois. 


SUPREME Court, 
Lansing, Mich., June 6, 1955. 
Hon. EMANUEL CELLER, 
Chairman, House Committee on Judiciary, 
House Office Building, Washington, D. ( 

Dear Mr. CELLER: As a member of the committee of the Conference of Chief 
Justices which worked with representatives of the Federal Judicial Conference 
in formulating a proposed amendment relative to applications to the Federal 
courts for writs of habeas corpus in State cases, I wish to express my hearty 
approval and that of this court and the National Conference of Chief Justices 
and our support of H. R. 5649, S. 1753, introduced by you in the House and by 
Senator Kilgore in the Senate. We will appreciate favorable consideration and 
passage in the interests of eliminating a needless source of conflict between the 
two judicial structures. 

Cordially yours, 
JOHN R. DETHMERS. 
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STATEMENT IN OPPOSITION TO H. R. 5649 F1ILep sy ILLINOIS DIVISION, AMERICAN 
Crvit LIBERTIES UNION 


HOUSE RESOLUTION 5649 


This is a bill to change the law concerning writs of habeas corpus brought by 
persons in custody following a trial in State courts. There is considerable 
doubt as to the intention or effect of this bill in its persent state. One interpre- 
tation of the bill is that it would limit the grounds upon which habeas corpus 
can be brought in the Federal court to those cases and only those cases in 
which a Federal constitutional question arises for construction. To put it 
another way, only when a question has not been previously answered would a 
person have the right to bring habeas corpus in the Federal court. The effect 
of such limitation would be to withdraw from the Federal courts their jurisdic- 
tion over many types of situations, the chief of which are those cases arising 
from an alleged deprivation of due process. This has been probably the most 
important single area of Federal jurisdiction in the past. Among other things, 
it has been to a large extent responsible for the State’s enacting legislation to 
secure fairer trials in the State courts. 

The situations in which most Federal habeas corpus cases are brought involve 
a prisoner alleging that he has not received a fair trial. In almost all of these 
cases, the effect of this bill could be to remove his right to appear in Federal 
court for redress. 

This interpretation of the bill is a radical departure from the historical use 
of Federal habeas corpus. It amounts to an abdication by the Federal Govern- 
ment from its role of safeguarding the rights of all citizens. If as a fact such 
is not the intention of this bill, then at the very least, the bill should be 
redrafted to obviate the possibility of such an effect. 

A second interpretation of the bill would be that all cases which heretofore 
could have been brought can still be brought but that the procedure would be 
altered. One of the alterations in the procedure would be to change the method 
of review as follows: Heretofore the law has afforded an appeal as a matter of 
right to the circuit court of appeals where the district court has not allowed 
a habeas corpus petition. Under this bill there would be no appeal as a matter 
of right. Review would be discretionary by the Supreme Court on writ of 
certiorari. This alteration in the method of review would have several effects. 
The most serious would probably be an additional substantial burden on the 
Supreme Court to hear habeas corpus cases. It has been observed that a higher 
court usually recognizes its obligation and will entertain more cases where there 
is no other method of review available to the litigants. Therefore, this change 
in the method of review would result in additionally burdening the Supreme 
Court. It will also have the effect of offering a review in substantially fewer 
cases at the present time. 

Due process has come to mean a fair trial and the right of one review. This 
bill eliminates the right to a review. For this reason alone it is felt the bill 
is unsatisfactory. 

Another effect of the bill is to require the raising of a constitutional question 
at the earliest possible time. While this is the present law in other actions 
involving constitutional constructions it is otherwise in habeas corpus. In 
habeas corpus proceedings when any constitutional question is raised which 
is substantial, it may be considered. The effect of this provision is to diminish 
the effectiveness somewhat of the remedy of habeas corpus in that it imposes 
the additional burden upon the petitioner to anticipate constitutional questions 
Since habeas corpus deals exclusively with an individual's right to liberty, it is 
a value judgment between two considerations. On the one hand, the doctrine of 
a minimum of procedural steps to review the right to hold a man in eustody, 
and on the other hand, the imposition of procedural steps that afford the courts 
the most orderly and expeditious method of dealing with cases. The procedural 
effect would be that if, through inadvertence, ignorance of or other reasons, 
a constitutional question was not raised at trial level even though it would 
result in a man’s liberty, it could not be raised in a Federal habeas corpus 
petition. 

Another effect of the bill is to codify the present law regarding the exhaustion 
of State remedies before you can come into a Federal court. 

Any alteration in the historical and traditional writ of habeas corpus should 
be made with the utmost caution and only after the most careful scrutiny of its 
effect. The writ of habeas corpus has always been one of the most important 
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instruments limiting the excess and abuse of governmental power. The reason 
put forth in support of this bill by Latham Castle, attorney general of Llinois, is 
that its passage would result in lessening the burden upon his office to appear and 
defend against these cases and that this would consequently save the taxpayers 
money. This reason weighed against the necessary diminution of this most im- 
portant check on governmental power seems weak indeed. It may well be 
the case that in Illinois at least one of the reasons for the great number of 
habeas corpus cases is the inadequacy of the State laws or the improper admin- 
istration of justice in State courts. The Supreme Court of the United States 
has stated in the past that the Illinois law was inadequate to give its prisoners 
their constitutional right of review. 

On the whole, any reduction in the cost to taxpayers either because judges 
would not have to spend so much time with habeas corpus cases, or because 
the States would not have to defend against them, will be purchased at the cost 
of offering all citizens less opportunity to determine whether they are being 
legally held in custody, and the weakening of one of democracy’s most cherished 
rights. 


AN ASSAULT UPON THE GREAT Writ or Linserty, BY Rosert S. SKLApD, 
JACKSON, MIcH. 


Today, as in ages past, we are not without tragic proof that the exalted power 
of some governments to punish manufactured crime dictatorially is the hand- 
maid of tyranny. In our country, the writ of habeas corpus has played a 
great role in the history of human freedom. The historic and great usage of 
this writ is to produce the body of a person before a court for whatever purpose 
might be essential to the proper disposition of a cause. The most important re- 
sult of the writ has been to afford a swift aad imperative remedy in all cases 
of illegal restraint upon personal liberty. 

In recent weeks, devastating assaults have been made by powerful influences 
to render the writ unavailable in the Federal! district courts to anyone im- 
prisoned under a State conviction. The attack on the writ is spearheaded by 
State supreme court justices. 

In 1866, nearly 100 years ago, the Congress of the United States, licking the 
wounds of a hard war, proposed to the legislatures of the several States the 
14th amendment to the Constitution. It expressly applied to the States and 
provided in part: 

“ * * * nor shall any State deprive any person of life, liberty, or property 
without due process of law, nor deny to any person within its jurisdiction the 
equal protection of the laws.” 

Section 2, of this same article XIV, provided that: 

“The Congress shall have power to enforce by appropriate legislation the 
provisions of this article.” 

Accordingly, in 1867, the Congress expanded the common-law use of the great 
writ of liberty. After sober, careful, and eminently serious deliberation the Con- 
gress enacted’ legislation whereby a State prisoner could seek redress, by wa) 
of a petition for a writ of habeas corpus, in the Federal district courts, from a 
denial by the State of rights so treasured as those found in the Constitution. 
The Congress was deeply mindful of the sovereignty of each State, and of their 
right to enact and enforce their own criminal laws. Consequently, they imbedded 
into this legislation, the requirement that, “an application for writ of habeas 
corpus in behalf of a person in custody pursuant to the judgment of a State court 
shall not be granted unless it appears that the applicant has exhausted the reme- 
dies available in the courts of the State.“ In other words, the Congress wanted 
to make sure that the State courts had an opportunity to pass upon a claim, as- 
suming it was meritorious, and either failed, or refused to apply any corrective 
judicial process, when it was Justified. It seems to be very fair legislation and 
in keeping with the highest traditions of our form of democracy. “Under our 
constitutional system,” Mr. Justice Black once wrote, “courts must stand against 
any winds that blow as havens of refuge for those who might otherwise suffer 
because they are helpless, weak, outnumbered, or because they are nonconform- 
ing victims of prejudice and public excitement.” * 





Now 28 U. 6. C., sec. 2241-2255. 
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In several opinions,‘ dealing with habeas corpus by State prisoners, the na- 
tions highest tribunal gave substance and meaning to the act of Congress of 1867. 
The doors of the Federal district courts were open to State prisoners provided 
they complied with the necessary prerequisites. 

It is this legislation that seems to rub the fur of our State justices in the wrong 
direction. It is “sand in their gearbox.” And they have proceeded full steam 
ahead, to do something about it. 

In November 1952 they met in conference *® and apssed a resolution expressing 
their objection to the use of the writ of habeas corpus in Federal courts by State 
prisoners. The immediately pertinent portion of their resolution recites: 

“Whereas it appears that by reason of certain principles enunciated in certain 
recent Federal decisions. * * * 

“And whereas * * * these procedures * * * must inevitably lead to the im- 
pairment of the public confidence in our judicial institutions: Now, therefore, 
be it 

“Resolved, That it is the considered view of the Chief Justices of the States of 
the Union, in conference duly assembled, that orderly Federal procedure under 
our dual system of Government should require that a final judgment of a State’s 
highest court be subject to review or reversal only by the Supreme Court of the 
Untied States.” 

The resolution above quoted is loaded. It would deprive State prisoners of 
a review by Federal courts. The United States Supreme Court has said again 
and again and again that it is not physically possible for them to review the many 
claims of State prisoners, right or wrong; that other cases of obvious gravity 
were more than enough to absorb the Court’s time and thought. They reminded 
the bar not to draw strength from the fact that they were left unreviewed there: 
“The denial of a writ of certiorari imports no expression of opinion upon the 
merits of a case, as the bar has been told many times,” they wrote. The United 
States Supreme Court has repeatedly indicated that a denial of a review there 
means only that, for one reason or another, which is seldom disclosed, there were 
not four members of the Court who thought the case should be heard. Acecord- 
ingly, the United States district judges were not authorized to deny an application 
for habeas corpus merely because the issue was before the United States Supreme 
Court. They had a judicial duty to perform, entrusted to them since the enlarge- 
ment of the scope of habeas corpus jurisdiction by the act of 1867,° and are under 
a duty in each case brought by a State prisoner, to “dispose of the matter as law 
and justice require.” ' 

The State justices know the law. Clearly, they are familiar with the expres- 
sion of the highest Court’s inability to review all the claims submitted by State 
prisoners. Why then, do they insist or rather “resolve” that they “be subject to 
review or reversal only by the Supreme Court of the United States”? 

Very recently, the United States Supreme Court took cognizance*® of the 
“resolution” which the State justices promulgated. Justice Frankfurter, speak- 
ing for the Court with his usual acute brilliance and eloquence pointed out that 
the wholesale opening of prison doors was not the real issue. He cited a reliable 
survey ° wherein a detailed study of the last 4 years showed that out of 29 peti- 
tions granted in the United States courts, there were only 5 petitioners released 
from State penitentiaries. “The meritorious claims were few,” he said, “but our 
procedures must insure that those few claims are not stifled by undiscriminating 
generalities.” He further pointed out that the act of 1867 was the law of Con- 
gress and that it was “not for us to determine whether this power should have 
been vested in the Federnl courts,” and finally that, “there was no escape from 
the law.” “Unfortunately,” went on Justice Frankfurter, “instances are not 
wanting in which even the highest State courts have failed to recognize viola- 
tions of those precepts that offend the limitations which the Constitution of the 
United States places upon enforcement by the States of their criminal law. (See, 
e. g.. DeMeerleer v. Michigan, 329 U. S. 668, and Marino v. Ragen, Warden, 332 
U. S. 56.) Can it really be denied that in both these cases the United States 
district courts, sitting in Illinois and Michigan, would have been justified in 


‘Darr v. Burford (339 U. S. 200): Brown v. Allen (344 U. S. 443); Ex parte Hawk 
(321 U. S. 114): Mooney v. Holohan (294 U. S. 103) ; Johnson vy. Zerbst (304 U. S. 458) ; 
ef. Ex parte Royall (117 U. S. 24). 

‘Conference of Chief Justices. 1952, 25 Stat. Government No. 11, November 1952. 

® Brown vy. Allen (344 U.S. 443). 

728 U.S. C.. sec. 2243. 
Brown vy. Allen (334 U.S. 443, supra). 
® Administrative Office of U. S. Courts—of the Conference of Chief Justices. 
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granting the writ of habeas corpus had application been made for it?” “The 
tag that an inferior court should not override a superior court would not have 
been a fit objection against the exercise of the jurisdiction with which the Con- 
gress invested the district courts. The significance of the writ for the moral 
health of our kind of society has been amply attested to by all the great com- 
mentators, historians, and jurists, on our institutions. It has been characterized 
as the “principal bulwark of English liberty.” Justice Frankfurter for the 
Court concluded, that, “it was inadmissible to deny the use of the writ merely 
because a State court had passed on a Federal constitutional issue.”” The doors 
of the Federal courts, notwithstanding the resolution, were left open to State 
prisoners. 

Shortly thereafter, the newspapers reported that a Chief Justice, as spokesman, 
was scurrying to Washington to confer with Members of Congress with a view 
to persuading new legislation by Congress. It appears that the State justices 
are determined to keep State prisoners, who allege they have been deprived of a 
safeguard commanded by the Federal Constitution, out of the Federal courts. 

The next serious thrust aimed at curtailing the great writ of liberty is being 
made in the name of the Commonwealth of Pennsylvania, who have, in a bold 
move, challenged the constitutionality of the Habeas Corpus Act of 1867. The 
argument was presented before the United States circuit court of appeals, sitting 
at Philadelphia. The action specifically concerned the appeal of Thomas Elliott, 
25, sentenced to death in April 1951. Appeals by counsel for Elliott have pre- 
vented carrying out the sentence. His attorney is asking the circuit court of the 
United States to grant the writ. The State depuy attorney-general told the court 
that such appeals have increased greatly in the last decade. We said they have 
“an injurious effect” on the administration of criminal justice in Pennsylvania. 

He spoke of ‘‘the impropriety” of a single Federal judge reversing a State court. 
He said, and here is the challenge, “that such reversals were in excess of the 
power conferred upon Congress by the Federal Constitution.” 

Michigan, together with 31 other States have joined Pennsylvania in an attempt 
to have the act of 1867 declared unconstitutional. 

We are holding no brief and express no opinion as to the guilt or innocence 
of the convicted murderer. We are fighting for the right to keep the doors of 
the United States courts open to guard against judicial error for the protection 
of all citizens, or else the Constitution would be reduced to a mere symbol. We 
are fighting for the right to have a determination, merely, of the truth or falsity 
of a claimed denial of a procedural safeguard protected against State invasion 
by the Constitution and the act of 1867. 

We assume that it is the theory of the State of Pennsylvania that allowing 
the convicted murderer to remain alive while he appeals his case is something 
inuring to the benefit of the poor wretch. It is assumed that permitting a man 
who is sentenced to die to remain alive until he has exhausted all forums 
where he may seek redress is something that would have an injurious effect 
on criminal justice, or that it is not within the bound of propriety for a United 
States judge to review a State court. It is difficult to see how a death sentence 
hanging over a man’s head. until after he has appealed to the courts, can be 
said to have an injurious effect on justice. The theory of the State of Penn- 
Sylvania is offensive to a sense of justice. It wants to shut the door on any 
further consideration of the case by United States judges to determine if the 
States have given due weight to the 14th amendment. 

If the States are successful in declaring the act unconstitutional, here, all 
buttoned up for you, my friends, is the appalling result: 

(a) A State prisoner would be limited to presenting his case only to the 
Supreme Court of the United States asking for a review (certiorari) after a 
decision or a denial of a review by the highest State court. 

(0) The United States Supreme Court emphasizes that it is physically impos- 
sible for them to review, or consider the merits, of all State prisoner’s petitions 
whether they are right or wrong. 

(c) In effect, the State court would have the final say, and could close its doors 
to any consideration of a denial of a constitutional right in States which have 
no appeal as of right.”® 

We can only speculate as to what the ultimate decision of the United States 
court at Philadelphia will be on this issue. It is of transcendent significance. 
I am old fashioned enough to hope that I shall not see the great writ of liberty 
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emasculated in this country. If the States hope to recover a semblance of 
control over final disposition of criminal cases within their borders they must 
see that their courts accord, in fact, a fair trial to accused persons brought 
before them. The existence of adequate criminal laws on the statute books is 
not enough. 

A fair trial is too absolute a right, too fundamental, for the chief justices 
of the States to indulge in resolutions and nice calculations to render the writ 
of habeas corpus sterile in the Federal district courts. If a State court affords 
a fair trial to one accused of crime there should be no concern and no room 
for reversal by a Federal district judge. 

The attack on the writ of habeas corpus is a step in the direction of the star 
chamber. It would close the doors. 

Let us hope that the sinister onslaught on the great writ of liberty shall fall 
with its freedom-destroying premise, and that— 

“The privilege of the writ of habeas corpus shall not be suspended, unless 
when in cases of rebellion or invasion the public safety may require it” (art. 1, 
sec. 9, par. 2, Constitution of the United States of America). 

I have been advised that the United States Court of Appeals at Philadelphia 
reatlirmed the right of a State prisoner to petition the Federal courts for a writ 
of habeas corpus, thus destroying the claim of the State of Pennsylvania. The 
opinion was handed down about 2 months ago. 


UNITED STATES OF AMERICA 


STATE OF ILLINOIS, 

County of Will, ss: 
In the United States House of Representatives, Washington, D. C. 
In re petition in opposition to House Resolution No. 5649. 


Talbot Jennings, Petitioner, Box 1112, Joliet, Ill. 
PETITION 


To the Honorable Chairman and the Associate Members of the House Judiciary 
Committee, Greetings: 

Comes now TALBOT JENNINGS, an inmate in the Illinois Joliet State Peniten- 
tiary (Stateville Branch), who being an adult citizen of the United States of 
America hereby prays leave to exercise his constitutional right to petition the 
Government, pursuant to Article I of the Bill of Rights, for what he verily 
believes to be a justifiable grievance in opposing House Resolution No. 5649 
on the following grounds, to wit: 

(1) That H. R. 5649, if enacted into law, will infringe upon petitioner’s 
rights and privileges guaranteed and secured by the Due Process and Equal 
Protection Clauses of the Fourteenth Amendment to the United States 
Constitution ; 

(2) That passage of H. R. 5649 will sharply curtail and destroy the 
efficacy of the Federal District Courts to protect the Constitutional rights 
guaranteed petitioner and other citizens of the United States of America ; 

(3) That Officials of the State of Illinois advocating enactment of H. R. 
5649 are misrepresenting the Facts in stating that, “prisoners in Illinois 
are receiving fair post-conviction hearings in the state courts.” 

In support of the above representations, the petitioner respectfully submits 
the following authorities and statement of facts under oath, to wit: 

The Chicago Tribune reported on Saturday, June 25, 1955, Part 1—Page 10 F, 
that “Rep. Murray (D., Ill.) at a house judiciary subcommittee hearing on a 
bill to limit the right of state prisoners to appeal to federal courts for writs 
of habeas corpus and other witnesses told the subcommittee federal courts 
thruout the nation are swamped with petitions from state prisoners charging 
their constitutional rights were ignored in their trials in the state courts. * * * 
The bill * * * would provide that federal courts could entertain prisoners’ peti- 
tions only when a ‘substantial’ federal question is presented. The measure 
would limit the federal courts’ jurisdiction by preventing such courts from 
hearing the petitions in cases where the states involved give adequate remedies 
and full hearings * * * Murray said, ‘no lawyer’s reputation is safe. No prose- 
cuting official’s record in office is protected, no matter how notable. No judge 
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is protected from slanderous attacks by the fertile mind of an incarcerated 
prisoner * * * there is no limit to the number of times a prisoner can apply 
to a federal judge for a writ of habeas corpus * * * ‘Murray told the sub- 
committee about the 1949 Illinois post-conviction review act which entitles 
state prisoners to a review of their original convictions when they contend they 
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were denied their constitutional rights at their trials. 

The Honorable James Murray of the U. S. House of Representatives being an 
ex-assistant state’s attorney of Cook County, Illinois, and a very able lawyer, 
naturally gave the House Judiciary Subcommittee a one-sided version of the 
situation since no one was present to give said Committee the prisoners’ side 
of the issue. Therefore, the petitioner feels that this Honorable Legislative Body 
ought to be apprised of the black record that the sovereign State of Lilinois has 
made in its so-called fair treatment of prisoners by the judiciary. To begin with 
let us quote an Editorial Opinion of the Chicago Sun-Times, Tuesday, August 16, 
1949, entitled “Justice (7?) in Illinois.” 

“James Montgomery walked out of state prison the other day after serving 
25 years for a crime which Federal Judge Michael L. Igoe found he did not 
commit. 

“In 1924, Montgomery was prosecuted in Lake county for rape, convicted, and 
sentenced to life imprisonment. According to testimony presented in federal 
court, and accepted by Judge Igoe, a physician who examined the complaining 
witness at the time determined that no rape had occurred, and signed a report 
to that effect which was ignored by the prosecution. 

“According to Montgomery’s story, which the state did not challenge, he was 
denied a fair trial. He says the Lake county state’s attorney, now dead, threaten- 
ed to turn him over to the Ku Klux Klan if he or his counsel offered any defense. 

“Judge Igoe held that, in failing to take account of the doctor’s report the 
prosecution was guilty of either ‘gross dereliction of duty or wrongful suppression 
of such evidence.’ 

“The issue at the trial, said Judge Igoe, ‘was not the guilt or innocence of the 
crime of rape, but that of racial subjugation.’ Montgomery happens to be a 
Negro. 

“The prosecution’s methods, said the judge, represent ‘as shocking a situation 
as was ever presented before this court.’ 

“The case is so shocking, indeed, that it should make Illinois citizens sick at 
heart. Assuming that the facts are us Judge Igoe found them to be, James Mont- 
gzomery was the victim of a ghastly injustice. What can Illinois do about it? 

“One obvious duty is to compensate Montgomery for the 25 years of useful life 
which the state took away from him. Money, of course, cannot fully repay him 
for those 25 lost years, but Montgomery is clearly entitled to some restitution. 

“Beyond this looms the more important question of how Illinois can attain a 
system of criminal law administration in which such cases won’t happen. 

“The fact that there has been one such case brings the question: How many 
other James Montgomerys are there in our prisons? How many other men are 
being victimized because their constitutional rights to a fair trial were flagrantly 
violated ? 

“The U. S. Supreme Court two years ago denounced the Illinois courts for 
running a legal ‘merry-go-round’ which denies convicted persons a fair hearing 
when they charge that their rights were violated. 

“Since this scathing criticism issued from the highest bench, some steps have 
been taken to improve Illinois justice. A new law, sponsored by State Sen. 
Norman Barry of Chicago, sets up a clear procedure for obtaining such hearings, 
and provides that indigent prisoners may have counsel appointed for them by 
the court. 

“In addition to sound rules and laws, however, there must be an unremitting 
determination to uphold the individual’s civil rights at every stage of the law- 
enforcement procedure. 

“Montgomery was the victim of a state’s attorney who condoned or accom- 
plished the violation of his civil rights. Illinois must see to it, through the 
pressure of bar associations, courts and public opinion, that prosecutors respect 
defendants’ rights. 

“As Judge Igoe said, ‘A society cannot inspire respect for the law by with- 
holding its protection from those accused of crimes. It was and is the prosecut- 
ing attorney’s duty to assist in giving a fair trial to a defendant.” 

The aforesaid Montgomery case captioned “United States ex rel. Montgomery 
v. Joseph E. Ragen, No. 48 C 1564,” was adjudged August 10, 1949, in the United 
States District Court, Northern District, Illinois, Eastern Division. 








124 HABEAS CORPUS 


It is respectfully pointed out by petitioner that Montgomery had exhausted 
all of his state remedies, including petitioning the Illinois Pardon Board before 
he resorted to the Federal District Court, and the same evidence presented to 
the U. S. district court was previously presented to the state courts and Pardon 
board without results. Thus we may safely assume that, had not the Federal 
District Court discharged Montgomery, he would be now serving his 31st year 
in prison unlawfully. 

Even in the Roger Touhy case, recently decided in the same Federal district 
court, and now on appeal pending a decision by the Seventh Circuit Court of 
Appeals, the district judge found misconduct of a State’s attorney in depriving 
Touhy of his constitutional rights. The district court discharged Touhy and 
the respondent appealed. 

The petitioner herein was granted a writ of certiorari before the United 
States Supreme Court, Talbot Jennings V. Illinois (342 U. 8. 104). During the 
oral arguments of said case, prior to the rendition of the Supreme Court’s 
opinion, Counsel for petitioner informed him that the late Mr. Justice Jackson 
asked the Assistant Attorney General of Illinois during said oral arguments 
in substance: Did not he (said Attorney General) have to admit that there 
was perjury known to the State’s Attorney in the Jennings case? It was fur- 
ther reported to petitioner that the aforesaid assistant Attorney General admitted 
that the record showed perjury. In any event, the petitioner herein was later 
given a new trial by the judge before whom he was convicted on perjured 
testimony known to the State’s attorney in the Criminal Court of Cook County, 
Illinois. The new trial was granted in secrecy at a hearing in which the 
petitioner was not present nor aware of. Moreover, no record was permitted 
to be reported by an Official Court Reporter of the so-called arguments held in 
the trial judge’s chambers. 

There are many, Many other cases too numerous to mention in, this concise 
statement that will support valid charges of collusion, oppression, subterfuge 
and chicanery on the parts of lawyers, State’s attorneys and even sometimes 
judges in Illinois who have either flagrantly violated prisoners’ constitutional 
rights, or who stood by and knowingly watched prisoners’ rights viciously con- 
travened with apparent approbation. Yet the Honorable James Murray has 
given the House Judiciary Committe the impression that all Illinois prisoners 
are wilfully and maliciously maligning and atempting to destroy the reputation 
of lawyers, judges, and State’s attorneys. This is not altogether true. There 
may be many petitioners among the prisoners that do not have meritorious 
eauses, because of their ignorance of what constitutes a meritorious cause of 
action, and since these totally unskilled prisoners are not allowed to be advised 
or aided by their more skilled fellow inmates, because of prison regulations, it 
is no wonder many prisoners are filing petitions alleging invalid claims. Even 
the prisoners like petitioner herein, who have valid grounds for redress, dislike 
the idea of the courts being cluttered up with worthless petitions. This sort of 
thing hurts the chances of the many petitioners who have meritorious claims 
to litigate. However, this evil can be ascribed to the State officials’ negligence 
in meeting this problem sincerely and realistically, because it’s only human 
nature that men in prison want out, and like a drowning man some of them will 
reach at a straw in their utter desperation to obtain their freedom. Still in 
all that is no reason to greatly curtail the Federal Habeas Corpus Act and leave 
deserving prisoners at the hands of unsympathetic State judicial officials who 
have become tired and disgusted with this knotty problem. 

The State of Illinois could appoint, on recommendation of the Chicago Bar 
Association or Illinois Bar Association, a young but competent attorney every 
year to serve sort of an internship at the Illinois penitentiary and give him a staff 
of legally self-trained inmates to assist him. Thus when an inmate desired to 
file a petition for redress he could consult said attorney and his staff of inmate 
helpers, and if the inmate, after explaining his grievance and offering his proof, 
was shown to have a valid action, every effort should be made to assist him in 
obtaining corrective relief through the proper channels. If, after an examination 
of the facts and allegations adduced by a prisoner, claiming he was denied a fair 
trial, fail to sustain such a claim worthy of presenting a meritorious cause of 
action, the attorney appointed and staffed with competent inmate clerks at the 
penitentiary, to assist indigent prisoners in the preparation of their cases, should 
clearly and patiently point out the inadequacy and hopelessness of filing a peti- 
tion. If necessary, a skeptical complaining prisoner could be shown the law in 
the book as it stands against him in order that he may convince himself that his 
case is without merit. In most cases inmates or prisoners with frivolous com- 
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plaints would be discouraged from filing their weak and unsubstantial claims. 
If a prisoner is obstinate and persists in wanting to file unsupported and invalid 
claims, it, of course, would be his right to do so, but such an unreasonable prisoner 
should be left to his own means of preparing and filing his petition subject to 
censure and contempt proceedings if the court finds that he has willfully perjured 
himself or slandered anyone. It may be also pointed out that even most long- 
termed convicts live with the thought of some day being liberated by parole and 
would think twice before hurting their chances by risking censure for filing a 
petition knowing it to be without justifiable merit. 

A convict is like most anyone else; shown understanding, proper sympathy, 
and genuine desire to be fair with them, the great majority of prisoners will 
cooperate and respond by acting sensibly. However, State officials can only suc- 
ceed in solving the problem by adhering to the standards of fair and square treat- 
ment in the courts and before the parole board. If a prisoner is entitled to cor- 
rective relief under the law he should be promptly and fairly dealt with instead 
of stalled and circumvented by petty technicalities, and sometimes outright viola- 
tions of his legal rights to keep him in confinement. For it is almost a certainty 
that a prisoner that has good and justifiable reason to believe that he is being 
held in prison in violation of his legal rights is not going to leave prison at the 
expiration of his sentence without some bitterness against the administration of 
justice, its administrators, and last but not least—society. 

Petitioner refers this honorable committee to what was said by some of the 
Federal courts concering the attitude that should be taken, if justice is to prevail, 
when the courts are deluged with petitions from prisoners, and when some or even 
many of the petitions are without merit. The petitioner is calling this particular 
fact and these particular cases to the committee’s attention because of the increas- 
ing resentment of the prisoners or convicts having liberal access to the Federal 
courts ; this attitude of resentment is fostered by some State judicial officials and 
is the result of a design to shut off State prisoners from Federal protection for 
the rights guaraneed by the Federal Constitution under the 14th amendment so 
that the State of Illinois may continue its past and present perfunctory method 
of hearing and disposing of said prisoners’ petitions without any Federal govern- 
ing restraint whatsoever, other than certiorari proceedings, which are usually 
denied without prejudice by the United States Supreme Court to let the district 
courts take jurisdicion. 

If H. R. No. 5649 is enacted into law the State officials charged with defending 
prisoners’ suits will use that one word “substantial” as a bulwark against every 
claim a prisoner attempts to raise, no matter how meritorious it may be. 
Nothing will be substantial except a few very fundamental claims. The peti- 
tioner knows, because the trick word has been successfully inserted into the 
Illinois Posteonviction Hearing Act and has formed the one weak spot in the 
law that the State judicial officials needed to almost completely ignore claims 
brought under said act by prisoners in the State of Illinois. Hardly ever, if 
we go by the record, is any claim ever substantial enough to obtain relief under 
said act. About the only allegations that prisoners have been successful in 
obtaining relief under the aforesaid Illinois Postconviction Act are claims of 
illegal use of coerced confessions at their trials and suppression of vital evidence 
or perjury. 

Returning to the discussion of what the Federal judges think about prisoners’ 
access to the courts, here are some thoughts on the issue by three highly 
esteemed Federal jurists. 

“Administrative inconvenience, even occasional abuse of the facilities of the 
courts, is but a small price to pay for the precious right of access to the courts 
xuaranteed under our system of Government to all who claim to be wronged” 
(In re Rosier, 133 (Fed.) 2d, 316, 322 

“Even though there were thrice this increase in number, the argument that we 
are too busy to hear applications like this leaves me cold. Enforcement or pro- 
tection of the rights of an individual is surely not adequate if it turns on the 
amount or increase of the judicial labors in the Federal courts” (Senior Cireuit 
Judge Evan A. Evans, Potter v. Dowd, 146 (2) 244, 246, 247). 

“Besides executing its great object, which is the preservation of personal liberty 
and assurance against its wrongful deprivation, considerations of economy of 
judicial time and procedures, important as they undoubtedly are, become 
comparatively insignificant” (Mr. Justice Rutledge, dissenting, Sunal v. Large, 
332 U. S. 174, 189). 

It is so easy for some of the judicial officials of Illinois to lay the blame on 
the convicts. After all 2 strikes are already on the prisoners and quite a few 
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of them have 8 strikes against them. Moreover, the prisoners do not have 
publicity agents. The only favorable publicity that the prisoners in Illinois 
have been fortunate to receive has been in the voice of the Federal courts in 
such cases as U. 8S. ex rel. Bongiorino v. Ragen (54 F. Supp. 973, D. C. N. D. 
il. E. D. (1944)) opening the door so prisoners could file writs pro se 
from within prison walls; Marino v. Ragen (332 U. 8S. 561 (1947)), de- 
nouncing the State of Illinois for running a legal merry-go-round to circumvent 
prisoners in the free exercise of their constitutional right to petition the courts 
and obtain corrective relief; Young v. Ragen (337 U. S. 235, (1949)) directing 
the State of Illinois to concede whether or not habeas corpus in the State courts 
was a proper remedy for convicts complaining of denial of constitutional rights 
guaranteed by the Federal Constitution ; Jennings v. Illinois (342 U. 8. 104), the 
United States Supreme Court directing the State of Illinois to either give priso- 
ners a hearing under the newly enacted Illinois Postconviction Act or that said 
prisoners may resort to the Federal district courts without having to file under 
any of Illinois’ inadequate remedies. 

Consequently the Illinois Supreme Court rendered a decision in People v. 
Jennings (411 Ill. 21), setting a procedure on how the hearings should be held 
in the trial courts under the Illinois Postconviction Hearing Act when prisoners 
alleged a substantial violation of their State and Federal constitutional rights. 

In spite of the above Federal cases the State of Illinois still insists that it 
can justly take care of its problem all by itself without supervision of the Fed- 
eral district court. It is no secret that the Illinois Postconviction Hearing Act * 
was forced upon the judicial officials of Illinois by the Federal courts; and 
it is further no secret that most of the judicial officials resented such a pro- 
cedure from the start. 

Something had to be done, so what better case to adversely publicize the 
aforesaid act than the William Heirens case, as an example of convincing the 
public how harmful the newly adopted postconviction act could be if prisoners 
were given a wholesale opportunity to win their freedom. The gullible public 
could, as usual, be counted upon to forget any rights that Heirens may have had 
that were violated and only think of him in terms of the crimes that he had 
been charged with and convicted for. 

After poisoning the minds of the public against the Postconviction Act, the 
judicial officials of this State, particularly Cook County, had to make certain 
that relief gained under the act’s provisions was held at a minimum. Of course 
most of the judges in Cook County have been against the act from its inception 
into practice, so it Was not difficult to organize an esoteric judicial resistance 
against the letter and spirit of the act. As a result—perfunctory hearings 
have been held by the hundreds, and many of these cases disposed of in a devil- 
may-care manner deserved corrective relief which they did not receive by the 
trial court. The petitioner in the instant proceedings is certainly one of those 
cases that got the devil-may-care treatment and the bum’s rush when he sought 
to obtain redress for obviously fatal violation of his constitutional rights in the 
proceedings in which he was convicted. And he was denied relief because of 
outright prejudice and not because of the merits of his allegations which are 
backed up by the best of proof and have the utmost merit. 

Your petitioner has recently filed a petition for writ of habeas corpus in the 
Federal district court of the Northern District of Illinois because he has been— 
yes, actually been denied a review or anything that vaguely resembles prompt 
consideration by the Illinois Supreme Court on his action brought under the 
Illinois Postconviction Hearing Act, which Representative Murray represented 
to this honorable committee as an adequate remedy for prisoners alleging de- 
privation of constitutional rights during the proceedings in which they were 
convicted. 

Your petitioner has had his case on file in said Illinois Supreme Court. since 
March 16, 1954, or for almost 15 months without any consideration whatsoever. 
In fact the case under Gen. No. 1770 has been boycotted and pigeonholed all 
this time without one single order being entered by the Illinois Supreme Court. 

The Illinois Supreme Court refused to rule on petitioner’s application for 
writ of error filed under the Illinois Posteonviction Hearing Act which alleged 
the following errors in substance: 

I. The trial court refused, arbitrarily to follow and abide by the applicable 
decisions and opinions of the Illinois and United States Supreme Courts. 





1Ch. 38, secs. 826-832, Illinois Revised Statutes (1953). 
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II. The trial court lost jurisdiction of the person and exceeded its juris- 
diction by retrying the plaintiff on a null and void order entered by a judge 
sitting coram non judice. 

Ill. The order which prescribed a new trial is null and void by reason 
that it was entered during a secret hearing without notice being given the 
plaintiff. 

IV. The Criminal Court of Cook County violated the constitutional rights 
of the plaintiff by introduction of an involuntary confession made under 
duress, threats, brutality and secret detention. 

V. The admission of the confession at the trial was not adjudicated against 
the plaintiff in accordance with procedural standards of due process of law 
under the State and Federal Constitutions. 

VI. Denial of the transcript of testimony and other records without cost 
necessary to the filing of a bill of exceptions was an effective deterrent to 
receiving direct review in denial of due process and equal protection of the 
laws. 

It is a fact that the Illinois Supreme Court has promptly disposed of other 
similar matters pending on its docket that were filed by other litigants following 
the filing and docketing of the petitioner’s application for writ of error in said 
court. It is further a fact that the Illinois Supreme Court promptly considers 
all applications for writs of error filed by the State’s attorney of Cook County, 
Ill., on behalf of the people of the State of Illinois. 

The Illinois postconviction remedy was enacted in letter and spirit as a “speedy 
remedy”. (See Jenner, The Illinois Posteconviction Hearing Act, 9 F. R. D. 347.) 
Yet the highest court in this State is defeating the real purpose of said remedy 
by oppressive means of using such cruel and onerous tools of circumvention as 
boycott and pigeonhole. And Representative Murray still insists that this 
so-called remedy is sufficient along with eight other (7%) so-called remedies that 
the State of Illinois affords. (7?) 

Certainly the petitioner cannot properly exhaust his State remedies, if, in 
fact, he actually has a fair remedy to exhaust. Close the door to the Federal 
district court to the prisoners in Illinois and Congress will give the State of 
Illinois the green light to return to its past record, before the Federal courts 
forced the State to come up with something that at least resembled a remedy. 
If anything, Congress should give the district courts more supervising power over 
the State courts under the Habeas Corpus Act because it is a known fact that the 
State courts, especially those in Cook County, IIL, are closely associated with 
politics; and courts should not be associated with politics. A few years ago a 
Federal jurist and the chief justice of the California Supreme Court wrote a book 
after taking a survey of justice all over the Nation. And in this book—the title 
has slipped the petitioner’s mind—it was pointed out that the courts in Cook 
County, Ill., were the most flagrant violators of the canon of the American Bar 
Association that prohibits a judge from being active in politics. Yes, the judges 
in Cook County, Ill., were the greatest offenders of this canon, more so than any 
other county or section of the whole United States of America. 

The petitioner has made several proper and reasonable demands requesting 
that the Illinois Supreme Court enter a ruling or at least consider his case, 
all to no avail. However, this august State court has bypassed petitioner’s case 
and heard many, many other cases that have not been filed nearly as long as 
petitioner’s application. And now as a last recourse petitioner has filed a motion 
and petition for writ of habeas corpus in the Federal district court; but State 
judicial officials and certain legislators in the United States Congress want to 
curb and ultimately destroy this right which has stood the test of time and 
has received the approval of the United States Supreme Court as the greatest 
and most respected remedy ever conceived by man to protect, the citizen’s rights 
and to insure him against just such oppression and tyranny as your petitioner is 
presently suffering and being subjected to. Please, I beg of this committee in 
the name of justice, do nothing to impair so old, so great, so esteemed a remedy 
as that afforded by the Federal Habeas Corpus Act. Don’t be misled by these 
professional tyrants that masquerade as great proponents of constitutional gov- 
ernment and believers in our oldest institutions, when, in truth, they seek to 
destroy what history proves is vital to the enjoyment of freedom-loving people 
of this great country. 

It has long been known and evident that—although the Illinois Postconviction 
Hearing Act was enacted for convicts—some of the State judicial officials have 
taken said act as a weaponlike remedy for them to use against the prisoners in- 
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stead of for the prisoners, as was the law’s intendment. Under the present pro- 
cedure and insincerity of the State courts this remedy is no more efficacious 
than the other Illinois remedies. And the only way that said remedy will ever 
achieve the purpose for which it was enacted is for the doors of the Federal 
courts to remain open as a reminder that America, through its Government, will 
not tolerate wanton deprivation of rights secured and guaranteed by the United 
States Constitution. Because to revoke any degree of the jealously guarded 
power invested in the Federal district courts under the Habeas Corpus Act would 
be to sound the dirge for the deceased rights of every State citizen in America, 
and any amendment to the Federal Habeas Corpus Act, such as proposed by 
H. R. 5649, vill be an obituary to the efficacy of the act. 


CONCLUSION 


It is respectfully proposed, suggested, and prayed that the honorable com- 
mittee table House bill No. 5649; that it never be considered again as worthy 
legislation; that in view of the above and foregoing petition, this committee 
ought to make it an official part of the record, in the event H. R. 5649 is sub- 
mitted to the House of Representatives for a vote. 

Respectfully submitted. 

TALBOT JENNINGS, Petitioner. 

Talbot Jennings, after being first duly sworn, on his oath deposes and says, 
that he is the petitioner in the above petition; that he has written same and 
that the statements and averments contained therein are true and correct to the 
best of his knowledge and belief; that on this 29th day of June A. D. 1955, he 
placed in the hands of prison officials the above petition, and a carbon copy of 
same to be mailed to the United States Senate’s Judiciary Committee, with 
instructions that the original copy be mailed to the House Judiciary Committee 
without delay. 


TALBOT JENNINGS, Afiant. 
Subscribed and sworn to before me on this 29th day of June A. D. 1955. 


[SEAL] Leo H. GAMBREL, 
Notary Public. 











